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TITLES OF STATUTES.! 


It is of course well known that, until within a comparatively 
recent period, the title of a statute was only a name, having no 
further significance than a mark of identification, and that at 
present such titles have acquired a fixed place in the constitu- 
tional law of a large majority of the American States. 

To a casual observer, nothing might seem more arbitrary, or 
even capricious, than such a result ; but a very brief review will 
serve to show that it is the orderly outgrowth of natural causes 
of the most lasting character, and wholly inseparable from the 
conditions in which they take their rise. 

Lord Coke commends certain statutes for being shortly 
penned; and says that ‘it was the wisdom of ancient parlia- 
ments to comprehend much matter in few words.’” 

Another characteristic might be referred to as serving to dis- 
tinguish the old statutes mentioned. They had no titles; for it 
is said that the title of an act is but a new usage, dating from 
about the 11th Henry VII.* At first the title was usually framed 
by the clerk of that house in which the bill first passed, and it 
was seldom read more than once. Being commonly written in 
red ink, these titles were for a time called rudrics.* 


1 Paper read by Hon. U. M. Rose, of 2 2 Co. Inst. 306, 401. 
Little Rock, before the American Bar 3 1 W. Blackst. 95. 
Association, and reproduced by the con- * Poulter’s Case, 11 Reporter, 29. 
sent of the learned author. 
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Evidence might be adduced to show either that the clerks were 
somewhat careless in the discharge of this duty, or that they did 
not conceive any necessary connection as existing between the 
contents of a statute and the title or name by which it was to be 
called. 

At any rate, it is clear that the courts could not rely upon a 
title thus affixed by a mere ministerial officer as affording any 
evidence of what the Legislature meant. For the purposes of 
interpretation, the clerk had no special advantages over those 
possessed by the courts; he was also without judicial training, 
and without the salutary influence derived from the responsibilty 
attached to the judicial office. 

After the practice had changed, and when titles had come to 
be affixed to bills in the way that is customary at the present 
time, the courts continued to disregard them as means of inter- 
pretation. Chief Justice Holt said : — 

‘Tt is true that the title of an act of Parliament is no part of 
the law or enacting part, no more than the title of a book is part 
of the book; for the title is not the law, but the name or descrip- 
tion given to it by the makers.”’? 

This comparison of the title of an act with the name of a book 
was perhaps more forcible at the time it was made than it would 
be now; for in the time of Lord Holt the fashion of giving con- 
ceited and far-fetched titles to books was extremely prevalent. 
At any rate, the title was regarded as affording ‘‘ no legislative 
import.’’ ? 

Gradually, however, in the development of the law, titles of 
statutes have come to be considered as aids to interpretation, at 
least in cases of great doubt. But their position as such is quite 
subordinate, and is not very well defined. 

Mr. Dwarris admits that the title is a part of a statute in a 
popular sense, but will not consent that it shall be so considered 
in a legal sense. The distinction is not importagt; the only 
practical question being as to what weight, if any, shall be given 
to the title in the process of construction. But here, as in many 


1 Mills v. Wilkins, 6 Modern, 62. 2 Attorney-General 


v. Weymouth, 
Amb. 22. 
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other things, it would seem that there is a fair prospect that 
popular views will ultimately prevail. 

That the title of a statute may be referred to in order to ascer- 
tain the intent of the Legislature, in case of serious doubt, is 
now well settled, both in England and in this country.’ 

The object of the Legislature is very often avowed in the title, 
as well as the preamble; and when the mind labors to discover 
the design of the Legislature, it seizes upon everything from 
which it may be derived. In such case the title claims a degree 
of notice, and will have its due share of consideration.? 

It follows from what has been said that no such reference can 
be made unless in cases of doubt.’ 

In Massachusetts it is held that the title is no part of the act ;* 
while the United States courts hold that it is a part, but only a 
formal part.® 

In Ohio it is said that the title, being framed in the same man- 
ner as the bill, and sanctioned by both houses of the Legislature, 
may be considered explanatory of its object.® 

In Massachusetts it is said that where the enacting part of a 
statute is doubtful, or too general, the title may be referred to 
for explanation or in restraint of its generality.’ 

In Wisconsin it is held that the title of a private act must be 
presumed to express the subject thereof correctly, and that there- 
fore it is an important source of information in the case of 
ambiguity. But as the title is seldom the subject of, special 
consideration by the Legislature, it cannot be used to extend or 
restrain any positive provision contained in the body of the act.° 


1 Stradling v. Morgan, Plowd. 203; son v. Clayland, 1 Har. & J. 546; Com- 


King v. Cartwright, King v. Marks, 3 
East, 160; Cohen v. Barrett, 5 Cal. 195; 
Flynn v. Abbott, 16 Cal. 858; Harris v. 
San Francisco, 52 Cal. 553. 

2 Perry County v. Jefferson County, 
94 Til. 214; The People v. Hoffman, 97 
Til. 284; Wilber v. Paine, 1 Ohio, 251; 
Cumines v. Supervisors, 63 Barb. 287; 
Pumpelly v. Oswego, 45 How. Pr. 219; 
Flynn v. Abbott, 16 Cal. 858; United 
States v. Fisher, 2 Cranch, 358. 

3 In re Boston Co., 51 Cal. 624; David- 


missioners v. Slifer, 53 Pa. ©t.71; Mutual 
Ins. Co. v. Stokes, 9 Phila. 80; Hadden v. 
Collector, 5 Wall. 110. 

* 7 Pick. 455; 8 Metc. 429; 4 Allen, 
13; 106 Mass. 313. 

5 Hadden v. Collector, 5 Wall. 110; 
Ogden v. Strorg, 3 Paine, 584. 

® Burgett v. Burgett, 1 Ohio St. 469. 

7 Field v. Gooding, 106 Mass. 310. 

8 Nazro v. Ins. Co., 14 Wis. 295. 

® Hadden v. Collector, 5 Wall. 110; 
Commissioners v. Cain, 14 Bush, 525. 
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The evidence afforded by the title is but slight,’ and the title can 
never be used to change the enacting part, but, subject to the 
qualification that it is an unsafe and unsatisfactory guide, it may 
be referred to, in cases of doubt, as furnishing some aid in show- 
ing what was in the legislative mind ;? and then the title is no 
further to be relied upon than it serves, when taken into consid- 
eration with the enacting part, to complete the chain by which 
the mind may be drawn to a conclusion on the great question of 
the real intent and design of the act.’ 

But legislative enactments are not to be defeated on account 
of mistakes, errors, or omissions any more than other writings, 
provided the intention can be gathered from the whole statute. 
If a mistake renders the intention doubtful, the courts will look 
at the title and preamble, as well as the body of the act; and 
not until all these fail, will the act be held inoperative.* 

Probably less effect is given to the titles of acts of Congress 
than to the acts of other legislative bodies growing out of the 
custom of Congress to insert in the same statute the most incon- 
gruous provisions, having no reference to the matter specified in 
the title. In Hadden v. Collector,’ the court cites a number of 
acts of Congress of that kind. In the case of appropriation 
bills, it is common in Congress to insert a variety of the most 
dissimilar matters in one bill. In respect of these the title must 
be disregarded wholly, each clause requiring a separate scrutiny, 
and a construction according to its own separate merits.° 

The precise influence of constitutional provisions, such as will 
hereafter be referred to, in effect that no law shall embrace more 
than one subject, which shall be expressed in its title, should 
have on the title as evidence of the legislative intent, is not well 
settled. In Kentucky it is held that it has none; but in Penn- 
sylvania it is held that this constitutional requirement lends addi- 


! Williams v. Williams, 4 Seld. 535. 3 United States v. Fisher, 2 Cranch, 
2 United States v. Palmer, 3 Wheat. 3886; 1 Kent’s Com. 464; Smith’s Stat. 
610; Baring v. Erdman, 14 Haz., Pa. and Const. Law, sects. 556, 557; 3 East, 
Reg., 129; Pulis v. Dearing, 7 Wis. 221; 165. 
Flynn v. Abbott, 16 Cal. 358; Barnes v. 4 Nazro v. Ins. Co., 14 Wis. 295. 
Jones, 51 Cal. 303; Bentley v. Rother- 55 Wall. 110. | 
ham, 46 L, J. Ch. 284. 6 Opinions Attorneys-General. 


t 
I 
( 


TITLES OF STATUTES. 499 


tional significance to the title as an instrument of interpretation.! 

In England, the marginal notes of an act of Parliament may 
be referred to as showing its meaning,’ as well as the headings 
and divisions of different portions of a statute.’ 

In New York it is held that the head-notes of subdivisions of a 
statute are entitled to more weight than its title.‘ 

Mr. Sedgwick, after mentioning the gradual change in the law 
_ in respect of the influence of titles on interpretation, says : — 

‘* It seems to me, on the whole, however, that the original rule 
is the true one. The title is rarely a matter of legislative debate 
or scrutiny; and,though it may, and doubtless does, give a gen- 
eral idea of the purpose of the act, still it is precisely in cases 
of nicety and doubt that it cannot with safety be relied upon.’’ § 

The suggestion is certainly an acute one, as it may well be in- 
ferred that the same carelessness or want of skill may be in the 
use of language which would serve to render the enacting part of 
a statute ambiguous, would also pervade the title, which is usually 
the work of the same author. Yet,as the works of men are 
commonly by no means of uniform quality, cases may well arise 
of doubtful enactments annexed to titles of extreme clearness. 
The spirit of modern jurisprudence tends to discountenance gen- 
eral and sweeping rules for discarding testimony which may 
result at times in wilful blindness. With the many admonitions 
contained in the books, something may be trusted to the sagacity 
and prudence of the judge, as various cases may arise. It might 
be thought that, as titles have such a precarious and unimpor- 
tant place in construction, the difference between the rule that 
excluded them and that which admits them is but slight ; but in 
many cases it must be immense, for in all matters of interpreta- 
tion in which great doubt exists, it is, after all, the very dust of 
the balance that is decisive. 

One serious difficulty in giving much weight to titles is to be 


’ Commissioners v. Cain, 14 Bush, 3 Directors v. Brand, L. R. 4 H. L. 
535; Pennsylvania R. R. Co. v. Riblet, 171. 
66 Pa. St. 164; Eby’s Appeal, 70 Pa. St. * The People v. Molineux, 53 Barb. 
811; Cochran v. Library Co., 6 Phila. 15; s.c., 40 N. Y. 113. See also Barnes 
492. v. Jones, 51 Cal. 306, 

2 Venour v. Sellon, 2 Ch. Div. 522. 5 Sedgw. on Stat. and Const Law, 51. 
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found in the fact that many of the titles of acts are designed 
to conceal rather than to explain their contents,— devised with a 
view to obtain the support of careless or confiding legislators, who 
may be induced to vote for a bill simply because its title recom- 
mends it as being promotive of a praiseworthy object. Statutes 
of this kind are very common—statutes of which it might be 
said, in the language of the Shakespearean drama, that their 
& © titles 


Hang loose about them, like a giant’s robes 
Upon a dwarfish thief. —Maeb., act v., sc. 2. 


An instance of this kind may be found in a’bill said to-have 
been lately introduced in Congress, under the title of ‘*A Bill for 
an Act to reduce Taxation.’’ This title was sufficiently captivat- 
ing, but on examination it was found that the bill, if enacted, 
would increase the rate of taxation on every article of taxation 
mentioned in it. 

It is clear that if the courts could qualify laws procured in this 
fraudulent manner, by softening the rigor of the enacting part 
by the fine qualities of their titles,-the real intent of the majority 
of the Legislature voting for them might be reached in a round- 
about way; but usually this could not be done without giving 
greater weight to the title than to the enacting part. 

In twenty-five of the States of the Union an effort has been 
made to prevent this species of legislative fraud by constitutional 
provisions, to the effect that no law shall embrace more than one 
subject, which shall be expressed in its title. The language 
varies to some extent, but the substance of this clause in the 
Constitution referred to is apparently about the same. In two of 
the States it is limited to local and private acts. 

Speaking of this: constitutional requirement, Chief Justice 
Gardiner said: — 

‘* Now, it is notorious that the discrepancies between the head- 
ings and subjects of our laws were so frequent, that a constitu- 
tional provision was deemed necessary to guard against imposition 
upon a class of legislators whose knowledge of bills was supposed 
to be gathered principally from the titles.”’ ! 


1 Mayor v. Colgate, 2 Kern, 156; The People v. Hills, 35 N. Y. 449. 
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As an example of an act ** more spacious than its title,’’ Lord 
Coke refers to the wens of Uses, which ‘‘ extends to jointures 
and dowers of women.’ 


The prevalence of the evil is of a very old date. On this sub- 
ject Mr. Sedgwick says: — 

‘¢ The evils which these constitutional provisions were intended 
to prevent are not of recent date. Mr. Barrington says:' * It 
becomes, indeed, impossible, when statutes relate to matters of a 
very miscellaneous nature, that the title be co-extensive with the 
views of the Legislature. It is, therefore, to be wished that such 
acts of Parliament were distinct laws, and not thrown together 
in that very strange confusion which hath now obtained the name 
of a hodgepodge act.’ ’’ ? 

It will be observed, however, that the device thus complained 
of is an obvious one; and as human nature has undergone no 
radical change, at least during the period covered by profane 
history, we might reasonably expect to discover the same evil 
existing in other times and countries where written statutes were 

enacted by legislative assemblies. We accordingly find that 

what is called in England as a hodgepodge act, was equally 
well known in the days s of the Roman Republic under an equiv- 
alent name of a lex saturata; that long before the foundations 
of the common law were laid, and as early as the ninety-eighth 
year before the beginning of the Christian era, an effort was 
made to apply a practical check to the evil as it existed at that 
day in Rome. 

The following account of the matter is given by a standard 
historian of the Roman Republic: — 

‘*The administration of that year was distinguished by an act 
in which both consuls concurred, and which is, therefore, marked 
in the title with their joint names. The Roman people had 
frequently experienced the defect of their forms in their manner 
of enacting laws. Factious tribunes had it in their power to 
carry motions by surprise, and to pass in the same law a variety 
of clauses; and by obliging the people to pass or reject the 
whole in one vote, frequently obtained, under the favor of some 


1 Observations on Statutes. 449. * Sedg. on Stat. and Const. Law, 53, 
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popular clauses, acts of a very dangerous tendency. To prevent 
this abuse, it was now enacted, upon the motions of the consuls, 
Cecilius and Didius, that every proposed law should be made 
public three market-days before it could receive the assent of 
the people, that all of its different clauses should be separately 
voted, and that it should be lawful for the people to pass or 
reject the whole or any part of it.’?! Such was the preventive 
then applied. 

Whenever a law was voted in violation of these provisions, it 
was decreed by the Senate to be void. Thus we learn from the 
oration of Cicero, pro doma sua, that the laws of Drusus were 
annulled on that account. 

Though we possess no detailed report of the effect of these 
limitations on legislative power, we have no reason to suppose 
that they were highly beneficial, as we find that many years after- 
wards, when the Republic was being wasted and ruined by the 
combined action of corruption and personal ambition, Cicero, in 
a letter to a friend, mentioned, among the more portentous evils 
that were beginning to prevail in the State, a neglect of the 
Cecilian and Didian law.? 

The author of the provision in the American constitutions de- 
signed to effect a like object, and to produce a reformation in 
the titles of statutes, is said to have been Gen. James Jackson, 
of Georgia, a man renowned in his day, both in war and in 
peace, but whose name is no longer known save to readers of 
history. This provision was suggested to him by a fraud that 
was perpetrated in 1795, by and upon the Legislature of Georgia, 
by which a grant of land was procured to a few unprincipled 
persons, containing, to use the words of Jackson himself, ‘* more 
square miles of unlocated territory than either of the German 
principalities, and of greater extent than some European king- 
doms.’’ Jackson, who was at that time a member of the United 
States Senate, and who was well acquainted with the theories of 
constitutional law then prevailing, wrote a series of letters in which 
he denounced this grant of land as being unconstitutional. Being 
afterwards Governor of Georgia, at the time the convention was 


1 Ferguson, Hist. Roman Republic, 2 Ep. Ad. Att. ii. 9. 
Book L, ch. 6. 
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held that formed the Constitution of 1798, it is said that it was 
upon his suggestion that the clause providing that no law should 
embrace more than one subject, which should be expressed in its 
title, was for the first time introduced into an American Consti- 
tution.! 

The act which gave rise to this measure was particularly 
obnoxious. It contained nothing to recommend it, and it in- 
curred additional odium by the elaborate hypocrisy of its title, 
which was as follows: — 

‘‘An act supplementary to an act for appropriating a part of 
the unlocated territory of the State for the payment of the late 
State troops, and for other purposes therein mentioned, declar- 
ing the right to the unappropriated territory thereof for the pro- 
tection and support of the frontiers of this State, and for other 
purposes therein mentioned.’’ It will be observed that there 
was nothing in the title of the act but indications of an eager 
regard for important public interests; and yet it contained noth- 
ing more than an unblushing scheme of public plunder. 

The language used in the different State constitutions is not 
precisely alike, but the meaning seems to be about the same. 
In some of the later constitutions the word ‘‘ object ’’ has been 
inserted in place of ‘‘ subject ;’’ but the courts have not indi- 
cated any difference in the purposes had in view. In two of the 
States the provision is limited to private and local acts. 

In Ohio it is held that the provision in question is directory 
merely, and that an act passed in violation of it is not void on 
that account.? 

In California a like decision was made at an early day ;? but 
some doubt has been thrown on this ruling by later decisions in 
the same State.‘ 

In all the other States it is held that the provision is manda- 
tory, and that a failure to comply with it renders an act void. 

It might seem to be quite impossible to decide what is ‘* one 
subject,’’ and to say where any one subject begins and ends, 


1 Mayor v. The State, 4 Ga. 26; 6 * Pierpont v. Crouch, 10 Cal. 315; 

Ga. 21. Cohen v. Barrett, 5 Cal. 195; Flynn v. 
2 Pim v. Nicholson, 6 Ohio St. 176. Abbott, 16 Cal. 358; Barnes v. Jones, 51 
3’ Washington v. Page, 4 Cal. 388. Cal. 303, 
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seeing that all the branches of human knowledge, and particu. — 
larly all the branches of the law, run into each other by insensi- 
ble gradations, and are connected by innumerable analogies ; and 
since, on the other hand, any subject in the law may be analyzed 
and reduced to many separate and independent topics, the 
question of identity is one of the standing puzzles of metaphysics. 

But the law is eminently practical, possessing methods pecu- 
liarly its own, by reason of which it claims to rank as an inde- 
pendent science. Hence it is that very little difficulty has been 
experienced in the construction of this provision, though at times 
its application has given rise to doubt and dissent. 

But in one case its object was apparently misconceived, and 
in such a@ way as apparently to impose on as accomplished a 
jurist as Theodore Sedgwick. The Supreme Court of Louisiana 
said : — 

**The title of an act often affords no clue to its contents. 
Important general principles were found placed in acts private 
or local in their operation. Provisions concerning matters of 
practice or judicial proceedings were sometimes included in the 
same statute with matters entirely foreign to them; the result of 
which was that on any important subject the statutes had become 
almost unintelligible, as they whose duty it had been to examine 
or act under them can well testify. To prevent any further 
accumulation to this chaotic mass was the object of the constitu- 
tional provision under consideration.’’ ! 

Mr. Sedgwick refers to this passage with approval.? 

But as reliance in searching for the contents of statutes is had 
upon indexes rather than upon their titles, it would appear that 
the inconvenience thus mentioned was a matter of minor consid- 
eration, hardly requiring of itself the interposition of a constitu- 
tional restriction. 

All the other decisions concur in referring to more important 
objects to be attained. One of these was to prevent the uniting 
of various subjects, having no necessary or natural connection 
with each other, in one bill, for the purpose of combining various 
pecuniary interests in support of the whole, which could not be 


1 Walker v. Caldwell, 4 La. An, 298. ? Sedgw.on Stat. & Const. Law. 519. 
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combined on any one by itself ;' to prevent grafting upon sub- 
jects of great public benefit and importance, foreign and pecuni- 
ary matters for local or selfish purposes.” 

The end thus sought to be suppressed is known among Ameri- 
can politicians as ‘‘ log-rolling ’’ —a term said to have originated 
with the lumbermen of the State of Maine, who used to assist 
each other by turns in their labors.® 

But another and equally important object was to put an end to 
the practice of misleading legislators and the public by delusive 
and fallacious titles —a practice shown to be productive of in- 
cautious and fraudulent legislation.‘ 

Considerable stress is laid on the importance that exists that 
the public shall be advised of what is going on in the Legislature 


before final action.® 


Under this provision, if a statute have no 


title, it is void. So if they embrace two or more subjects, 
whether they are expressed in the title or not.’ 

It is not a valid objection to a statute merely that some of the 
sections are civil and some are penal in their character ;* but if 
the title relate only to a civil proceeding, a section relating to a 


criminal proceeding is void.® 


An act having one main object in view, properly expressed in 
its title, may incidentally affect or promote others not therein 


expressed. 
this consequence.” 


It would be impossible so to legislate as to prevent 


If the provisions of the act are of the same nature, gnd come 


1 Connor v. Mayor, 1 Seld. 285, 293. 

2 Davis v. The State, 7 Md. 151; The 
People v. Mahaney, 18 Mich. 494; Devlin 
v. The Mayor, 63 N. Y. 13; Hingle v. 
The State, 25 Ind. 28; The People v. 
Briggs, 50 N. Y. 558; Smith v. Com- 
missioners, 8 Bush, 111; Burroughs on 
Pub. Sec. 421. 

5 Bartlett’s Dict. of Americanisms. 

* Sedgw. on Stat. & Const. Law, 52; 
Boyd »v. Alabama, 94 U. S. 649; The 
People v. Briggs, 50 N. Y. 558; Davis v. 
The State, 6 Md. 151; Hingle v. The 
State, 24 Ind. 28; The People v. Mahaney, 
13 Mich. 494. 


5 In re New York Bridge, 72 N. Y. 
533; Devlin v. Mayor, 63 N. Y. 13. 

6 Binz v. Weber, 81 III. 288. 

The People v. Denahy, 20 Mich. 
849; Hind v. Rice, 10 Bush, 528; Yeager 
v. Weaver, 64 Pa. St. 425; Gaskin v. 
Meek, 42 N. Y. 186; The People v. 
Supervisors, 43 N. Y. 10; Murray v. New 
York, 11 J. & Sp. 164; Thomasson v. 
The State, 15 Ind, 449; Davis v. The 
State, 7 Md. 151. 

58 Thomasson v. The State, 15 Ind. 449, 

® The State v. Wilson, 7 Ind. 516. 

1 Tadlock v. Eccles, 20 Texas, 792. 
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legitimately under one general denomination, or have one general 
object, the act is not unconstitutional .? 

It is no objection that the title is needlessly particular in stat- 
ing details by naming several things as embraced in the statute, 
if they are all related to each other; unnecessary words being 
surplusage, which will not vitiate.? And it is no objection that 
a matter more logically belongs to a subject different from that 
which constitutes the main burden of the act, or that it might 
more properly constitute the subject of a separate act, if there is 
really a natural or logical connection between the title and the 
act. But though the main object of an act be within the limits 
of this clause of the Constitution, yet it may sin against it by 
including a subject of the same character as that expressed in the 
title, but so much more general and sweeping as to be apt to mis- 
lead.* 

But the chief difficulty occurs upon the clause requiring the 
subject or object of the statute to be expressed in the title. On 
this point a good deal of latitude is allowed. Of course, the 
statute is always upheld in all doubtful cases ; every reasonable 
intendment being made in favor of the proceedings of the Legis- 
lature, it not being presumed in any case that it has violated the 
Constitution.® 

The constitutional requirement should receive a reasonable and 
not a technical construction,® and no unnecessary restriction 
should be placed on legislative action.” 


The courts cannot enlarge the scope of the title, but will con- 


1 The State v. County Judge, 2 Iowa, 
284; S. M. Ins. Co. v. New York, 5 Sandf. 
10; Austin v. G. C. R. Co., 45 Texas, 
267. 

2 Greaton v. Griffin, 4 Abb. Pr. (x. s.) 
310; Winona R. Co. v. Waldron, 11 
Minn. 515; Davis v. Woolnough, 9 Iowa, 
104; Gunter v. Dale Co., 44 Ala. 639; 
The State v. Bowers, 14 Ind. 195; Farley 
v. Dowe, 45 Ala. 324; Bridgford v. Hall, 
18 La. An. 211; Ex parte Upshaw, 45 
Ala. 234, 

* Hingle v. The State, 24 Ind. 28. 
* Smith v. Mayor, 7 Robt. (N. Y.) 


190; The People v. O’Brien, 38 N. Y. 
193. 

5 The State v. Commissioners, 26 Ind. 
522; Gillespie v. The State, 9 Ind. 380; 
Miller v. The State, 3 Ohio St. 475; The 
People v. Briggs, 50 N. Y.558; Kerrigan 
v. Force, 82 N. Y. 199; s.¢., 68 N. Y. 
81; Comines v. Supervisors, 63 Barb. 
887; Pumpelly v. Oswego, 45 How. Pr. 
219; Ex parte Middleton, 82 N. Y. 199. 
6 Johnson v. Higgins, 3 Metc. (Ky.) 
569. 


7 Smith v. Commissioners, 8 Bush, 111. 
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strue liberally, so as to sustain all the provisions of the act 
not clearly beyond the purview of the title; ! and they will not 
adopt such a construction as will cripple legislation by prohibit- 
ing the insertion of matters not specifically expressed in the title, 
but which are necessary to the full accomplishnent of the object 
expressed.” 

It is not necessary that the title of an act should be a complete 
index or synopsis of its contents ;* it is only necessary that it 
fairly give notice, though in general terms, of the subject of the- 
act so as reasonably to lead to an inquiry into its body.‘ 

Neither is it required that it should set forth the separate pro- 
visions, or the details by which its objects are to be accomplished.® 
The particular manner in which the objects of a statute are to be 
accomplished need not be, and, indeed, cannot be, expressed in 
the title.6 If the title expresses a general purpose, all matters 
fairly and reasonably connected with its accomplishment are ger- 
mane to the title, and need not be specifically expressed,’ although 
not verbally indicated by the title. The title need not be exact 
in all respects ; nor anything more than a brief statement suffi- 
cient to indicate the nature of the act.° 


1 Howland Coal Co. v. Brown, 13 Bush, 


684; McNeill v. Commissioners, 12 Bush, 
782; Giddings v. San Antonio, 47 Texas, 
548; Boyd v. The State, 15 Texas, 311. 

2 The State v. Stuart, 14 Minn. 524; 
Boyd v. Alabama, 94 U. S. 649. 

3 Commissioners v. Green, 58 Pa. St. 
226; Martin v. Broach, 6 Ga. 21. 

* Alleghany Home’s Appeal, 77 Pa. 
St. 77; State Line R. Co.’s Appeal, 77 
Pa. St. 429; Mauch Chunk v. McGee, 33 
Leg. Int. 272; Johnson v. The People, 
83 Ill. 431. = 

5 The People v. Lawrence, 36 Barb. 
177; 8.¢., 41 N. Y. 128; The People v 
Commissioners, 47 N. Y. 501; In re Four- 
teenth Street, 50 N. Y. 863; Sharp v. New 
York, 31 Barb.572; Harris v. New York, 
59 N. Y. 599; Devlin v. New York, 63 
N. Y. 8; The People v. Willsea, 60 N. 
Y. 507; Kerrigan v. Force, 68 N. Y. 381; 
Hurlburt v. Hanks, 67 N. Y. 568; Glov- 


ersville v. Howell, 70 N. Y. 287; Parkin- 
son v. The State, 14 Md. 184; San Antonio 
v. Lane, 82 Texas, 405; Haggard v. Haw- 
kins, 14 Ind. 299; Brandon v. The State, 
16 N. Y. 197; In re Astor, 50 N. Y. 367; 
Sun Ins. Co, v. Mayor, 8 N. Y. 252. 

6 Collins v. Henderson, 11 Bush, 79; 
San Antonio v. Mehaffy, 96 U.S. 815; 
San Antonio v. Lane, 82 Texas, 405; 
Mayer v. Cahalin, 5 Sawyer, 357. 

7 The People v. Briggs, 50 N. Y. 553. 
The People v. Commissioners, 53 Barb. 
70; Wenzlerv. The People, 58 N. Y. 516; 
The People v. Morgan, 58 N. Y. 679; 
The People v. Banks, 67 N. Y. 568; Ex 
parte New Bridge, 72 N. Y. 527; Burke 
v. Monroe Co., 76 Ill. 610; Giddings v. 
San Antonio, 47 Texas, 548, 

8S Igoe v. The State, 14 Ind. 239; 
Grubbs v. The State, 24 Ind. 295, 

® Parkinson v. The State, 14 Md. 184. 
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The relationship between the different provisions of the statute 
and the title need not be direct ;} all that is required is that they 
shall not be foreign from the subject expressed in the title.? 

The constitutional clause in question does not assume to divide 
and classify the law under particular heads or subjects. That is 
a power left to the Legislature, to be exercised according to its 
discretion. It only requires that the subject expressed shall be 
reasonably specific, or such as to indicate a particular branch of 
legislation, or head, under which the provisions of the act may be 
reasonably looked for. The Legislature is not subject to judicial 
control in respect of form or mode in which the subject of a law 
shall be expressed. If it is expressed, the courts are satisfied.’ 

The courts do not require great accuracy in describing the 
objects of the bill; although the words used may not be the most 
appropriate to describe them, yet if they can be brought within 
the title, and it is not misleading in its character, the act will hold 
good,‘ and the degree in which each provision relates to the sub- 
ject expressed in the title is not material, if each legitimately 
tends to the accomplishment of the general purpose.° 


But the title must afford reasonable information of the subject 
of the act — the subject must be cognate with it ® — and the con- 
nection between the different parts of the statute and the subject 
expressed in the title must be a real one, and not incidental 
merely.” 

But as the question always is as to whether the title is of a 
kind to mislead a legislator or the public as to the nature and 


1 Phillips v. Covington Bridge Co., 2 
Metc. (Ky.) 222. 

2 Howland Coal Works v. Brown, 13 
Bush, 681; Phillips v. Bridge Co., 2 Mete. 
(Ky.) 222; Louisville Turnpike Co. v. 
Ballard, 2 Metce. (Ky.) 168; Chiles ». 
Drake, 2 Mete. (Ky.) 150; Johnson 
v. Higgins, 8 Metc. (Ky.) 569; McRey- 
nolds v. Smallhouse, 8 Bush, 447; Allen 
v. Hall, 14 Mete. (Ky.) 86. 

8 Bright v. McCullough, 27 Ind. 228; 
The People v. Banks, 67 N. Y. 572; Har- 
rington v. Wands, 28 Mich. 389; Tuttle 
v. Strout, 7 Minn. 468. 


Commissioners v. Green, 58 Pa, St 
226; The People v. McCallom, 1 Neb. 
182; Ex parte Mayer, 50 N. Y. 507. 

5 Ex parte Mayer, 50 N. Y. 507; The 
People v. Rochester, 50 N. Y. 525; The 
People v. Briggs, 50 N. Y. 553; Ex parte 
Volkening, 52 N. Y. 650; Sullivan ». 
New York, 53 N. Y. 652; Ex parte Van 
Antwerp, 56 N. Y. 261. 

6 The People v. Institution, 71 Tl. 
229; Schall v. Norristown, 6 Leg. Gaz. 
157. 

7 O’Donohue »v. Aikin, 2 Duv. 479. 
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design of the statute, no precise rule can be laid down that will 
always determine what bills and titles come in conflict with each 
other; and much is left for the consideration of the court in each 
case as it may arise.? 

When a statute purports to amend several prior statutes, alter- 
ations of them by excisions, additions, or substitutions create no 
discrepancy between the title and the act.2 So an act entitled « an 
act to amend”’ a former act, and containing nothing not ger- 
mane to the act amended, is valid;* but such an act cannot 
embrace any matter not expressed in the title of the former act.‘ 
But if the title of the original act is sufficient to embrace the pro- 
visions contained in the amending act, it is unnecessary to inquire 
whether the title of the amending act would of itself be sufficient. 
But the titles of both acts may be looked to in a proper case.® 

A new statute on the subject of an old one may properly con- 
tain a clause repealing it, though such repeal is not indicated by 
the title.’ 

When the title contains an obvious mistake, which could not 
have misled any one, the act will not be held void,* and a mistake 
in the title of an act, as approved by the Governor, will not 
invalidate it, if it was correct as passed, and the mistake was 
not misleading in its character.’ 

It is not required that a bill shall preserve the same title through 
all its stages in both Houses, and any slight change thus made, 
not affecting its obvious meaning, will not invalidate the law.” 
If the title is changed after the bill has passed one House, and 
before it is sent to the other, this change will not avoid the act, 
if the title, after the change, is sufficient to call the attention of 


1 Tifft v. Buffalo, 82 N. Y. 211. 

? Robinson v. Lane, 19 Ga. 337; Hill 
v. Commissioners, 22 Ga, 203. 

5’ Swartwowt rv. Michigan R. Co., 24 
Mich. 889; Harrington v. Wands, 23 
Mich. 885; Austin v. G. C. R. Co., 45 
Texas, 236; State Line R. Co.’s Appeal, 
77 Pa. St. 429; In re Church Street, 54 
Pa. St. 353; Dorsey’s Appeal, 72 Pa. St. 
192; Barton v. Pittsburg, 4 Brews. 373. 

* Chiles v. Monroe, 4 Mete. (Ky.) 75. 


5 Brandon v. The State, 16 Ind. 197; 
The State v. Bowers, 14 Ind. 195. 

® Jones v. Mayor, 25 Ga. 610. 

7 Gabbert v. Jeffersonville R. Co., 11 
Ind. 365, 

§ Gilbert v. Belcher, 1 Bush, 145. 

® The People v. Supervisors, 16 Mich. 
254. 

10 Walnut v. Wade, 103 U. S. 692; 
Plummer rv. The People, 74 Ill. 361. 
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the latter to the provisions of the bill, the title, both before and 
after the change, being sufficiently specific for that purpose.’ 

In the absence of proof by the journals, it will be presumed 
that the title of the billas passed was the same as appears by the 
act as passed; ? and when it appears by the journals that a bill 
was amended by striking out all after the enacting clause, and 
inserting a new bill, it cannot be presumed that the matter 
inserted was upon a different subject from that stricken out, 
especially when the matter inserted is consistent with the title 
borne by the bill both before and after the amendment.* 

It is well settled that when a part of a statute is unconstitu- 
tional, because not expressed in the title, the courts are not 
authorized to declare the remainder yoid, unless the various pro- 
visions are so connected in subject-matter, means, or purpose, 
that it cannot be presumed that the Legislature would have 
passed the one without the other.‘ 

But when the act is composed of a number of discordant and 
dissimilar subjects, so that no one can be clearly recognized as 
the controlling or principal one, the whole law is void; * and if the 
purpose of the act is to accomplish a single object only, and some 
of its provisions are void, the whole act must fail unless there 
be sufficient remaining to effect that object without the invalid 
portion.® 

It only remains to be said, that notwithstanding the extremely 
liberal construction that has been placed on this constitutional 
provision, such has been the carelessness on the part of legislators, 
or their willingness to incur risks in securing the passages of 
favorite measures, that the books contain many decisions holding 
statutes or parts of statutes void for a disregard of its terms. 


U. M. Roses. 


1 Binz v. Weber, 81 Ill. 288. Van Antwerp, 56 N. Y. 261; Gibson ». 


2 Binz v. Weber, ubi supra. 

* Miller v. The State, 3 Ohio St. 475. 

* Ex parte Middleton, 82 N. Y. 202; 
Gordon v. Cornes, 47 N. Y. 617; The 
People v. Bull, 45 N. Y. 69; Alleghany 
Home’s Appeal, 77 Pa. St. 77; Alleghany 
City v. Moorehead, 80 Pa. St. 118; The 
People v. Briggs, 50 N. Y. 553; The Peo- 
ple v. Commissioners, 53 Barb, 70; In re 
Sackett Street, 74 N. Y. 95; Ex parte 


Belcher, 1 Bush, 147; Fuqua v. Mullen, 
18 N. Y. 467; Davis v. The State, 7 Md. 
151; Berry's Appeal, 41 N. Y. 446; Ex 
parte Pollard, 40 Ala. 77; Mayor v. The 
State, 4 Ga. 26; Binz v. Weber, 81 Ill. 
288; Sedgwick v. Bailey, 13 Kan. 600; 
Swayze v. Britton, 17 Kan. 625. 

5 Davis v. The State, 7 Md. 151. 

6 Ex parte Towles, 48 Texas, 413, 
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AMERICAN LAW GOVERNING THE PAYMENT OF 
DEBTS OF DECEASED PERSONS. 


I, UNDER THE COMMON-LAW SysTEM. 
(1.) Imperative Duty to Pay Debts according to Priority. 
(a.) Of Payment Without Action. 
(2.) Consequences of Paying an Inferior Debt with Notice of one Su- 
perior. 
(3.) Right of Preference between Creditors of Equal Degree. 
(4.) Right of Retainer at Law. 
(5.) Retainer in Equity. 
(6.) Retainer by Temporary or Qualified Administrators. 
(7.) Presumption arising Against the Administrator vut of the Doctrine 
of Retainer. 
(8.) Consequences of Paying Legatee before Notice of Debts. 
(}.) Of the Actions Against and Defences by Executors and Administrators. 
(9.) What Actions may be brought at Law. 
(10.) What Defences they may make. 
(11.) Consequences of Admission of Assets. 
(12.) Liabilities arising out of the Administrator’s Promise. 
(13.) Method of Enforcing Judgment against them. 
(14.) Their Liability in Equity. 


I. UnpER THE Common-Law System. 

(1.) Imperative Duty to Pay Debts according to Priority. — 
Executors and administrators are bound, in the payment of debts 
of their testators and intestates, to observe the order of priority 
established by law. It is easily understood, that unless this rule 
is strictly adhered to, and executors and administrators held 
liable out of their own estates and on their bonds for its viola- 
tion, they would be permitted to defeat the rights of creditors 
and to subvert the policy of the law. It is, therefore, unneces- 
sary to cite any of the numerous authorities “so holding ; suffi- 
cient to say that such is the law in every State of the Union, as 
well as in England. 

The violation of this rule of law is rarely attributable to bad 
faith or a disposition on the part of executors and administrators 
to unduly favor one creditor to the prejudice of the rights of 
another ; it arises, oftentimes, out of sheer ignorance of the law ; 
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but is most usually the consequence of thoughtlessness and lack 
of caution or foresight. It happens but too often that the assets 
of an estate fall far short of the expectations of the heirs and 
personal representatives, even after the inventory and appraise- 
ment are filed, and that the liabilities of the deceased turn out 
to be much greater than was known or supposed at first. In 
every such case —and what administrator can say that the estate 
he is administering is exempt from such possibility ?— the danger 
of insolvency is great; yet executors and administrators often 
close their eyes to the possible, or even probable, consequences 
of paying debts indiscriminately ; and particularly widows, zeal- 
ous to vindicate the good name of departed husbands, eagerly 
pay all debts as fast as presented, and frequently involve other 
bona fide creditors, their bondsmen, and themselves in loss or 
ruin. 

Simple obedience to the law is sufficient to avoid such danger. 
Provisions exist in most of the American States whereby the 
amount payable to each creditor is adjudged by the court having 
charge of the estate. Payment under such order is a protection 
to the administrator against all the world, and simple prudence 
requires that such order be obtained before any debts are paid. 

(a.) Of the Payment Without Action. 

(2.) Consequences of Paying an Inferior Debt, having Notice 
of one Superior. —In England, and in those States in which the 
power to order the payment of debts is not exclusively vested 
in probate courts, it is the duty of executors and administrators 
to plead a debt of higher nature, of which they have notice, in 
bar of an action upon an inferior debt, and riens ultra, if the 
assets are not sufficient for both; unless this is done, they will 
be held as admitting sufficient assets to pay both debts.’ But 
if they had no notice of the superior debt at the time of paying . 
the inferior one, or when the action against them was com- 
menced, they will not be liable? They are required, at their 
peril, to take notice of all debts of record, including decrees in 
equity? 


1 Rock v. Leighton, 1 Salk. 310. 317 Am. L. Rev. 235; see also post, on 
2 Webster v. Hammond, 3 Harr. & the subject of presenting claims for al- 
McH, 181, 184. lowance. At common law they were re- 
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(3.) Right of Preference between Creditors of Equal De- 
gree. —As between creditors of equal degree, the executor or 
administrator is entitled, at common law, to pay whom he will 
first! This right of election may, however, be controlled by 
legal or equitable proceeding ; for if one of several creditors 
of equal degree sue the executor or administrator, and obtain 
judgment against him, such creditor must be satisfied first ;? and 
if one creditor commence an action, giving notice to the executor 
or administrator, he is restrained from making a voluntary pay- 
ment to any other creditor of equal degree.® Yet, if another 
creditor of equal degree commence a subsequent action and first 
recover judgment, He must be first satisfied ; so that an executor 
or administrator may, even after action commenced, give prefer- 
ence to another creditor of equal degree by confessing judgment,‘ 
although such creditor has not taken out process.’ So, after 
action commenced by one, another creditor of equal degree may 
gain preference by greater vigilance in obtaining, in an action 
subsequently commenced by him, a prior plea confessing assets 
to a certain amount.® In equity, if a creditor file a bill in his 
own behalf only, and proves his debt and obtains a decree, that 
creditor must be first satisfied, as if he had obtained a judgment 
at law ;7 and although the decree cannot be pleaded at law, yet 
the executor will be protected in obeying it, and proceedings 
against him at law stayed by injunction.’ If a creditor bring a 


quired to take notice of all judgments and authorities; Gregg v. Bond, 9 Dana, 
(Littleton v. Hobbins, Cro. Eliz. 793) and 343. 


decrees (Searle v. Lane, 2 Freem. 103); 
but under later acts of Parliament, a 
judgment not docketed in books, to be 
kept for that purpose, is held, both in 
law and in equity, to rank as a simple 
contract debt only: Hickey v. Hayter, 
6 Term Rep. 884, 386, e¢ seg.; Hall v. 
Tapper, 8 B. & Ad. 655, 656; Landon v. 
Ferguson, 3 Russ. C. C. 549. 

' Littleton v. Cross, 3 B. & C, 322. 

? Per Chancellor Hardwicke, in Ashley 
v. Pocock, 3 Atk. 209; Abbis v. Winter, 
8 Swanst. 578, in a note to Morrice v. 
Bank of England, Talb. Cas. 218, 226. 

$2 Perk. Wms. on Ex. 1097, note (0) 


4 Prince v. Nicholson, 5 Taunt. 665. 
So held in Wilson v. Wilson, 1 Cr. C. Ct. 
255. 

5 Mackreth v. Jackson, in note to Gra- 
ham v. Grill, 1 Mau. & Sel. 409. 

® Per Butler, J., in Waters v. Ogden, 
2 Doug. 455; Gregg v. Boude, 9 Dana, 
348. 

7 Joseph v. Mott, Prec. Ch. 79. But 
a mere decree for an account does not 
prevent the executor from paying a judg- 
ment: Perry v. Philips, 10 Ves. 34, 41. 

§ Morrice v. The Bank of England, 


Talb. Cas. 218, 226. 
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suit in equity, not for himself alone, but for himself and all 
other creditors, a decree for an account and distribution will be 
considered in the nature of a judgment for all the creditors ;! 
and, although the legal priority of creditors will not be affected . 
thereby,? the power of preference no longer exists, because no 
payment to any creditor, made after notice of the decree, will 
be allowed.? It must be observed that where an executor or 
administrator, before suit commenced, has paid some of the 
creditors a certain proportion of their debts, a court of equity 
will allow no further payment to them, out of either legal or 
equitable assets, until all the other creditors are paid propor- 
tionately.* 
(4.) Right of Retainer at Law.— Mention should be made, 
in this connection, of the common-law doctrine of retainer, which 
is still recognized to some extent in some of the States, although 
of little significance in most of them,’ as inconsistent with the 
equality secured to creditors by the statutes of nearly all the 
States. It is the legitimate result of the priority accorded by 


the common law to the creditor who first brings action, and 


of the right of the administrator to prefer creditors before 
action brought. It would be obviously absurd to permit an 


1 Goate v. Fryer, 3 Bro. C. C. 23. 

2 Nunn v. Barlow, 1 Sim. & Stu. 588, 

3 Mitchelson v. Piper, 8 Sim. 64. In 
accounting, however, the administrator 
may stand in the place of the creditor 
paid: Jones v. Jukes, 2 Ves. 518; Dan- 
ton v. Orford, Pr. Ch. 188, 189; Parker 
v. Dee, 8 Swanst. 529, note. But see 2 
Perk. Wms. on Ex. 1101, and authorities. 

* Because equality is equity: all cred- 
itors are entitled to receive equal pro- 
portions: Wilson v. Paul, 8 Sim. 63; 
Mitchelson v. Piper, supra. 

5 A writer on probate law in the State 
of Illinois, thus disposes of the right of 
retainer at common law: “This insult 
to justice, sustained by a process of legal 
jugglery, was remedied by our Legisla- 
ture as early as 1829:’’ Horner’s County 
Court Practice, sect. 192, quoting Pas- 
chal v. Hailman, 4 Gilm. 285, 298. It 


is self-evident that where neither the 
right to prefer creditors, nor the priority 
of creditors, according to the time of 
bringing suit, exists, there can be no 
right of retainer in the administrator. 
It means, in such cases, no more than 
a payment, by the administrator, of his 
own claim, under the same conditions 
which determine the rights of other 
creditors: Nelson v. Russell, 15 Mo. 356, 
859; Taylor’s Estate, 10 Cal. 482; Short- 
ridge v. Easly, 10 Ala. 520, 522; Fenner 
v. Manchester, 6 R. I. 140, 148; Hubbard 
v. Hubbard, 16 Ind. 25; Henderson v. 
Ayres, 23 Texas, 96, 102; Williamson v. 
Anthony, 47 Mo. 299; Lenoir v. Winn, 
4 Desau. 65. And see post, on the sub- 
ject of claims by executors and admin- 
istrators. 
6 Miller v. Irby, 63 Ala, 477, 488. 
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administrator to sue himself ;' and since he has the right to 
prefer, as between creditors of the same class, he is necessarily 
allowed to retain of: the assets sufficient to pay his own demand, 
else he Would lose it if the estate turned out insolvent.? 

The privilege of retainer extends to specific personal property 
coming to the hands of the executor or administrator, as well 
as to assets for debts. It is not affected by a decree for an 


accounting in a suit by other creditors ; nor because the assets 
out of which the administrator seeks to retain came to his hands 
after such decree ;* nor by having paid into court the money 
received for assets; and if the fund is insufficient to discharge 
the debt, the executor’s right tg retain will prevail over the 
But he can in no case retain against 


plaintiff ’s right to costs.? 
debts of a superior degree.® 
(5.) Retainer in Equity. —In equity all debts are equal, and 
it is said that equity will not assist a retainer;’ hence, the 
executor or administrator can retain out of equitable assets only 
a share proportionate with other creditors. He may retain not 
only for debts which he claims beneficially, but also for those 
to which he is entitled as trustee,’ and for debts due to him 
jointly with others;* and, conversely, for debts due another 
in trust for him,” —a doctrine recognized at law, as well as in 


equity." 


1 3 Bla. Com. 18; Woodward v. Lord 
Darcy, 1 Plowd. 184; and see Perkins v. 
Se Ipsam, 11 R. I. 270, where an admin- 
istratrix brought action and served the 
writ upon herself, in the attempt to 
secure for her claim its proper class; 
also Thomas v. Thomas, 8 Lit. 8. So, 
the allowance of a claim owned benefi- 
cially by an administrator, though in 
the name of another person, is void: 
Smith v. Downey, 3 Ired. Eq. 268, 278 

2 The doctrine of retainer is also de- 
duced from the maxim, “ Jn eguale jure 
potior est conditio possidentis:’’ Fonbl. 
Kq., bk. 4, pt. 2, ch. 2, sect. 2. 

5 Saunders v. Saunders, 2 Lit. 315, 
822. 

* Nunn ». Barlow, 1 Sim. & Stu. 588. 


5 Langton v. Higgs, 5 Sim. 228; Tip- 
ping v. Power, 1 Hare, 405, 411. 

6 Hancock v. Prowd, 1 Saund. 328, 333, 
note 6. 

7 Hopton v. Dryden, Pr. Ch. 179, 181. 
In Tennessee it is held that the doctrine 
of retainer applies to legal assets strictly, 
so that there can be no retainer out of the 
proceeds of the sale of real estate: Har- 
rison v. Henderson, 6 Heisk. 315, 329. 

§ Plumer v. Marchant, 3 Burr. 1880, 
1384, 

® Hosack v. Rogers, 6 Pai. 415; Burge 
v. Brutton, 2 Hare, 373. 

” Cockroft v. Black, 2 P. Wms, 298; 
Franks v. Cooper, 4 Ves. 763. 

1 Roskelly v. Godolphin, Sir T. Raym. 
483; Marriott v. Thompson, Willes, 186. 
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(6.) Retainer by Temporary or Qualified Administrators. — 
The right of retainer exists in favor of an administrator durante 
minori cetate, who may retain not only for his‘own debt.) but also 
for that of the infant ;? so, in favor of an administrator durante 
dementia ;* and where a creditor, as such, is granted administra- 
tion, which is afterward repealed, he shall retain as against the 
rightful administrator,‘ but on petition of other creditors, the 
appointment of a creditor-administrator will be made upon the 
condition that he pay debts of equal degree in equal proportions.® 
The executor of an executor 1s allowed to retain, either for his 
own debts or for those of the deceased executor,® and executors 
of administrators are allowed to retain for debts of their princi- 
pals ;7 so, the husband of a feme executrix for a debt due him 
by the testator,’ and if the husband be executor, he may retain 
for a debt contracted by the testator with the wife dum sola. 
And if the same person be the representative of the creditor 
and of the debtor, he may retain out of the effects of the debtor’s 
estate to satisfy the debt of the creditor.” 

That 'an executor de son tort cannot be permitted to protect 
himself against liability by a retainer for his own demand, 
although of superior dignity, is self-evident." Nor can a lawful 
administrator retain for damages arbitrary in their nature, such 
as for tort.” 

In England, as well as in those of the States in which the doc- 
trine of retainer is still recognized, it is held, though not without 
intimations and decisions to the contrary,” that the administrator 
may retain for a debt due to himself, although within the bar of 

the Statute of Limitations." 


1 Roskelly v. Godolphin, supra. 

2 Franks v. Cooper, supra. 

8 763, 

* Blackborough v. Davis, 1 Salk, 38. 

5 2 Perk. Wms. on Ex. 1109, and au- 
thorities. 

® Hopton v, Dryden, Pr. Ch. 180. 

7 Weeks v. Gore, 3 P. Wms. 184, note. 

8 Toller, 359. 

® Prince v. Rowson, 1 Mod. 208. 

10 Fox v. Garrett, 28 Beav. 16. 

1 Shields v. Anderson, 3 Leigh, 729, 


739; Turner v. Child, 1 Dev. L. 331, 333; 
Brown v. Leavitt, 26 N. H. 498, 497; 
Kinard v. Young, 2 Rich. Eq. 248, 251; 
Partee v. Coughran, 9 Yerg. 460; Coul- 
ter’s Case, 5 Co. 30 a; s.c. Cro. Eliz. 630. 

12 Loane v. Casey, 2 W. BI. 968. 

18 See post on the question of limita- 
tion. 

M Stahlschmidt v. Lett, 1 Sm. & Giff. 
415, 419; Hill v. Walker, 4 Kay & J. 166, 
169; Knight v. Godbolt, 7 Ala. 304; 
Payne v. Pusey, 8 Bush, 564 (holding, 
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(7.) Presumption Arising Against the Administrator out of 
the Doctrine of Retainer.— In connection with this aspect of the 
rule, it must be mentioned that it is sometimes invoked against 
the administrator as raising the presumption of the discharge of 
his claim upon proof of having been in possession of assets ;+ 
because, being at once ‘*the hand to pay and the hand to re- 
ceive,’ the possession of assets operates as an extinguishment 
of the debt due him? by altering the property and vesting the 
goods in himself? But it is clear that the simple possession of 
assets, not converted into money nor applied by the administra- 
tor to his own satisfaction, cannot extinguish his claim in any of 
the States in which his rights are placed upon the same footing 
with other creditors.4 

(8.) Consequence of Paying Legatee before Notice of Debts.— 
Since all the personal property of a decedent is liable in the 
hands of his executor or administrator for the payment of his 
debts, it is obvious that the payment of legacies or distribution 
of the assets affords no defence to the claims of creditors. Out 
of this principle arose a question of grave importance and, until 


the matter was remedied by statute, of considerable difficulty at 
the common law: whether an executor could safely make pay- 


however, that he cannot do so to the 
prejudice of other creditors, nor claim 
that he retained for his own debt, leaving 


of other debts; and the majority of the 
court held that upon the application of 
personal assets to the payment of other 


others unpaid, so as to authorize the sale 
of real estate to pay the latter); Glenn v. 
Glenn, 41 Ala. 571, 589. 

In New York it was held that the ex- 
ecutor cannot retain for a debt due him, 
which had been barred by limitation dur- 
ing the life-time of the testator: Rogers 
v. Rogers, 3 Wend. 503, 517. So in Ten- 
nessee: Harrison v. Henderson, 7 Heisk. 
315, 335. 

1 «The law presumes his own debt to 
be satisfied,” says Justice McLean, 
“when assets come to his hands to the 
amount of it, there being no other debts 
of higher degree:” Page v. Patton, 5 
Pet. 304, 314. He proceeds to argue that 
the presumption may be rebutted by the 
application of the assets to the payment 


debts the right of action for his own debt 
is gone, but the right of retainer out of 
equitable assets, to be credited to the 
equitable fund, is not destroyed: Jb. pp. 
314, et seq. 

2 Wankford v. Wankford, 1 Salk. 
299, 305; Evans v. Evans, 1 Desau. 
515, 520; Ross v. Wharton, 10 Yerg. 192; 
Smith r. Watkins, 8 Humph. 831, 341; 
Chaffin v. Hanes, 4 Dev. L. 103. 

8’ Woodward v. Lord Darcy, 1 Plowd. 
184. 

4 Harrison v. Henderson, 7 Heisk. 315, 
334, overruling previous cases to the con- 
trary; Johnson rv. Gillett, 52 Ill. 358, 363. 
And, a fortiori, the debt is not discharged 
if the administrator received no assets: 
Hall v. Pratt, 5 Ohio, 72, 81. 
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ments of legacies or deliver over a residue in case there was an 
existing covenant of the testator or intestate, or bond with a con- 
dition, or the like, which has not been, and may, or may not, be 
broken; and whether, under any circumstances, the executor or 
administrator can be allowed such payment of legacies or dis- 
tribution as against creditors of whose claims he had no notice! 
The hardship of the law holding the executor liable upon remote 
contingencies gave rise to the rule in equity that an executor or 
administrator could not be compelled to part with the assets, 
either to particular or residuary legatees, without sufficient in- 
demnity, or without impounding a sufficient part of the residu- 
ary estate for that purpose.? But this practice was subsequently 
discontinued, because, under the provisions of the statute known 
as Lord St. Leonard’s Act* the executor may, of his own 
authority, without the order of court, distribute the assets with- 
out making provision for future breach of covenint in any lease 
which he may have sold and assigned, or for rent or rent-charge 


thereon, and shall not be subject to any liability.*| The same 


statute provides® that an executor or administrator may give 


notice, such as would be given by the court of chancery in an 


1 It was held, as early as the reign of 
Queen Elizabeth, that the payment of a 
legacy was compellable, notwithstanding 
a bond which had not been forfeited: 
Nector v. Gennet, Cro. Eliz. 466. But in 
Hawkins v. Day, 1 Ambl. 160, Lord 
Hardwick held that payment of a legacy, 
after notice of the specialty, but before 
breach, was not a good payment. So in 
Pierson v. Archdeaken, 1 Ale. & Nap. 
28, which was an action of covenant by 
the assignee of a reversion against an ad- 
ministrator de bonis non, with the will an- 
nexed, for breach of covenant in a lease, 
twenty years after the testator’s death, 
and twenty-four years after he had as- 
signed the lease to a party who paid rent 
until four years before the action; and in 
Newcastle Banking Co. v. Hymers, 22 
Beav. 367, the payment of legacies was 
held not to sustain the plea of plene ad- 
ministravit against the claims of the 


creditors, though arising twenty years 
after satisfaction of the legacies. 

In like manner it was early held that 
an executor was liable if he had paid the 
legatees, upon the subsequent breach of 
a bond, although he had no notice of its 
existence: Norman v. Baldry, 6 Sim. 
621; Knatchball v. Fearnhead, 3 Mylne 
& Cr. 122, 126; Hill v. Gomme, 1 Beav. 
540, 550. 

2 Simmonds v. Bolland, 8 Meriv. 547, 
654; Cochrane ». Robinson, 11 Sim. 877, 
378; Fletcher v. Stephenson, 3 Hare, 360, 
870; Higgins v. Higgins, 4 Hagg. 242; 
Vernon v. Egmont, 1 Bligh (Nn. s.) 554, 
572, reversing the court below. 

3 22 & 23 Vict. ch. 35, sects. 27, 28. 

* This act was held to be retrospective 
in its operation: Smith v. Smith, 1 Dr. 
& Sm. 384, 886; In re Green, 2 De G. F. 
& J.121, 123. 

5 22 & 28 Vict. ch. 35, sect. 29. 
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administration suit, for creditors and others to send in their 
claims against the estate, and are then at liberty to distribute the 
assets of the testator or intestate, without incurring any liability 
for claims of which they have no notice at the time of such dis- 
tribution... But the act expressly provides that the creditor may, 
nevertheless, pursue the assets in the hands of the distributees. 


(b.) Or THE ACTIONS AGAINST, AND DEFENCES By, EXECUTORS 
AND ADMINISTRATORS. 

(9.) What Actions may be Enforced Against Them at Law.— 
Under the common law executors and administrators may be sued 
at law forany personal claim founded upon an obligation, contract, 
debt, covenant or other duty of the testator or intestate upon 
which the latter might have been sued in his life time, except on 
contracts personal to the testator or intestate, which by interven- 
tion of the death of the contractor have become impossible of 
performance. But in regard to the ¢ortious acts of the deceased, 


for which damages only would be recovered, the rule of the 
common law was that the action died with the person by whom 


the wrong was committed.? 

(10.) What Defences They may Make.—In defence of an 
action against him the executor or administrator may, in addition 
to pleading any matter which the deceased might have pleaded, 
deny the representative character in which he is sued, or admit- 
ting it, he may plead that he has no assets, or, with the exception 


? An executor making distribution af- 
ter issuing the advertisements and taking 
the steps pointed out by the statute will 
have the same protection as if he had ad- 
ministered under a decree of the court: 
Clegg v. Rowland, L. R. 8 Eq. Cas. 368. 
Aliter if the publication of the notice be 
not in accordance with the act: Wood v. 
Weightman, L. R. 13 Eq. Cas. 484. 

It will appear hereafter that the same 
result is reached, in most states, by the 
requirement to publish notice of adminis- 
tration in all cases. 

* The subject of actions surviving 
against personal representatives cannot 
be noticed in detail here; it constitutes 


an important and extensive branch of 
the law concerning executors and ad- 
ministrators and must be treated sepa- 
rately. Buta brief outline of the nature 
of actions, against and defences by, them, 
given by the common law, is necessary 
to an understanding of the statutery 
provisions in the several States for the re- 
covery of debts and claims against the 
estates of deceased persons. The subject 
is exhaustively treated in 2 Lomax on 
Ex. 257 et seg.; Perkins’ edition of 
Williams on Ex. t. pp. 868 e¢ seg., and 
pp. 1824 et seg.; and is also mentioned 
with reference to the American law in 3 
Redf. on Wills, 271 et seg. 
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of assets to a certain amount, not sufficient to satisfy the plain- 
tiff: or he may plead a retainer of his own debt of equal or 
superior degree ; or debts of a superior degree to third persons.! 
It is his duty to so plead as to protect all creditors, of whose 
debts he has notice, in their rights, according to the dignity of 
their debts as established by law, and if he fail to do so he 
becomes personally liable.? Since there must be service upon all 
of several executors or administrators,’ one served may plead in 
abatement that there are others who should be joined. They may 
plead different pleas, and that which is most to the testator’s 
advantage shall be received.’ So there may be different judg- 
ments where the pleas are several; and even where they all 
plead alike.’ 

If the executor or administrator has not assets to satisfy the 
debt upon which action is brought against him, he must plead 
plene administravit, or plene administravit praeter, ete., for a 
judgment against him, whether by default, or on demurrer, or on 
verdict upon any plea except plene administravit, or admitting 
assets to such a sum and riens ultra, is conclusive upon him that 
he has assets to satisfy such judgment.’ If he pleads either a 


1 Williams on Ex. 2056. 

2 Davis v. Smith, 5 Ga. 274, 291; 
Hutchcraft v. Tilford, 5 Dana, 353, 360. 

5 Because matters may be within the 
knowledge of one which are entirely 
unknown to the others, such as payment, 
set-off, full defence: Barnes v. Jarnagin, 
12 Sm. & M. 108; Owen rv. Brown, 2 
Ala. 126; Jones r. Wilkinson, 3 Stew. 
44,46. But see on this point post, on the 
subject of Notice to Administrators. A 
non-resident co-executor or administrator 
need hot be joined: Williams v. Sims, 
8 Port. 579, 583; Tappan v. Bruen, 5 
Mass. 193,196; Beach v. Baldwin, 9 
Conn. 476. 

* 2 Lomax on Ex. 650, and English 
authorities there cited. 

5 Lyon v. Allison, 1 Watts, 161, 162; 
and see App v. Dreisbach, 2 Rawle, 287, 
801. 

® Kavanaugh v. Thompson, 16 Ala. 
817, 822; Bellew v. Jockleden, 1 Roll, 
Abr. 929, B. pl. 5. 


7 See Parsons v. 
M. 330, 381, 

8 Ramsden v. Jackson, 1 Atk, 292, 
294; Wheatley v. Lane, 1 Saund. 216, 
219 b, note; Erving v. Peters, 3 Durnf. 
& E. (T. BR.) 685,693; In re Higgin’s 
Trust, 2 Giff. 562, 565; Mason v. Peter, 1 
Munf. 437,455; Dickson v. Wilkinson, 3 
How. (U. S.) 57,61; People v. Judges of 
Erie, 4 Cow. 445, 447; Mosier v. Zimmer- 
man, 5 Humph. 62; Baracliff v. Griscom, 
1 Coxe, 165; Newcomb v. Goss, 1 Mete. 
(Mass.) 338, 884; Glenn v. Maguire, 5 
Tenn. Ch. 695; and numerous American 
authorities. In Pennsylvania this rule 
has never been adopted; the existence of 
assets must there be proved aliunde: Hus- 
sey v. White, 10 Serg. & R.346; Moore 
v. Kerr, 10 Serg. & R. 348, 350. The 
same seems to have been the case in Ala- 
bama: Bank of Alabama v. Hooks, 2 Port. 
271, 275. 


Hancock, 1 Mo, 
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general or special plene administravit, he will be held liable only 
to the amount of assets proved to bein his hands.? The essential 
part of the plea of plene administravit is that ** the said defend- 
ant has no goods which were of the said testator, at the time of 
his death, in the hands of said defendant as executor, or had at 
the time of the commencement of the suit,? or ever since,’’ and the 
omission of any of these averments will be fatal in a general as 
well as in a special plene administravit. 

Under the plea of retainer the executor or administrator may 
show that he retains assets to a certain amount for funeral 
expenses or expenses of administration, or to reimburse him- 
self for payments in discharge of debts not inferior to the 
debt of the plaintiff, before the commencement of the suit. 
But a retainer for unsatisfied debts of a higher degree must be 
pleaded.* 

If, in an action against an executor or administrator, which 
can only be supported against him in that character, he pleads 
any plea which admits that he has acted as such (except a release 
to himself), the judgment against him must be that the plaintiff 


recover the debt and costs, to be levied out of the assets of the 
testator, if the defendant have so much: but if not, then the costs, 


out of the defendant’s own goods.* But where the defendant 
pleads ne ungueas executor or administrator, or a release to 
himself, and it is found against him, the judgment is that the 
plaintiff recover both debt and costs; in the first place, de bonis 


1 Cousins v. Paddon, 2 Cr. M. & R, 
547, 558; Coleman v. Hall, 12 Mass, 588, 
590; Jameson v. Martin, 3 J. J. Marsh. 
330; Siglar v. Haywood, 8 Wheat. 675, 
679. 

2 Rees v. Morgan, 5 B. & Ad. 1035, 
1039; Nixon v. Bullock, 9 Yerg. 414. 

317 Am. L. Rev. 227. 

* Gorton v. Gregory, 3 B. & S. 90, 99 
(stating the law on the authority of Wil- 
liams); Hancock v. Prowd, 1 Saun. 328, 
836 (giving in note 10 the substance of 
the text in Williams on Executors); 
Hapgood v. Houghton, 10 Pick. 154, 156; 
National Bank v. Stanton, 116 Mass, 435, 
488; Justices v. Sloan, 7 Ga. 31, 37; 


Quicksall v. Quicksa!!, Penn. 457 (p. 346, 
2d ed.); Phipps v. Addison, 7 Blackf. 
875; Crave v. Hopkins, 6 Ind. 44. If 
the judgment be entered de bonis pro- 
priis, instead of de bonis testatoris, by 
mistake, it will be amended on motion, 
or corrected in the appellate court: Pi- 
per v. Goodwin, 23 Me, 251, 255; Atkins 
v. Sawyer, 1 Pick. 351, 353; Ware v. St. 
Louis Bagging Co., 47 Ala. 667, 674; 
Schroeder’s Estate, 46 Cal. 804, 316. 
But in Tennessee, it was held that he is 
allowed to prove loss of assets after judg- 
ment; hence, the judgment in the first 
place should be de bonis testatoris only : 
Massingale v. Meredith, 3 Hayw. 36, 
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lestatoris, si., ete., and si non, ete., de bonis propriis.' The 
liability of the administrator for costs grows out of his wilfully 
pleading a false plea, subjecting the plaintiff to unnecessary 
cost; it does not arise upon a finding against him of the plea 
of non assumpsit, or non assumpsit infra sex annos.? 

If the defendant pleads plene administravit, and is not proved 
to have assets in hand, the plaintiff may confess the plea and 
take judgment immediately of assets guando acciderint; or, as 
it is sometimes called, judgment of assets in futuro,’ which may 
be either an interlocutory or a final judgment; if interlocutory, 
there must be writ of inquiry or other proceeding to complete it. 
But if the plaintiff ¢ake isswe on the general or special plea 
of plene administravit, and it be proved against him, he cannot 
have judgment of assets guando.4 By taking judgment of assets 


quando, the plaintiff admits that the defendant has fully admin- 
istered to that time ; and since the judgment is to recover of the 
goods of the testator which shall thereafter come to the hands 
of the executor, proof of the executor’s receiving assets is 
always, at the trial in debt or scire facias, confined to a period 


subsequent to the judgment.’ 


13 Wms, on Ex., t. p. 2088, et seg. 
There is not much substantial difference 
between these two kinds of judgments, 
because the judgment de bonis testatoris 
is in law a proof that he has assets to 
satisfy it; hence, to a scire facias on the 
judgment, or action of debt suggesting 
a devastavit, the executor cannot plead 
plene administravit, but only controvert 
the devastavit, of which the judgment 
and the sheriff’s return of nulla bona 
testatoris are almost conclusive evidence, 
and there must be judgment against the 
defendant de bonis propriis. 

Osterhaut v. Hardenbergh, 19 Johns. 
266; Evans v. Evans, 1 Wend. 30; Moore 
v. Foster, 1 Bailey, 370; Nicholson v. 
Showerman, 6 Wend. 554; Gordon v. 
Justices, 1 Munf. 1, 14; Smith v. Gog- 
gans, Harper, 52; Terry v. West, 11 Ired. 
L. 65, 67. 

3 Noell v. Nelson, 2 Saun. 226; Botts 
v. Fitzpatrick, 5 B. Monr. 397, 398; Skin- 


If the plaintiff, admitting the 


ner v. Frierson, 8 Ala. 915, 919; Miller 
v. Fowles, 4 J. J. Marsh. 255, 256; Wilt 
v. Bird, 7 Blackf, 258, 260; Brown v. 
Whitmore, 71 Me. 65, 68; South v. Snel- 
ling, 7 T. B. Monr. 419, 420. 

4 3 Perk. Wms. on Ex. 2094, and au- 
thorities. 

5 McDowall v. Branham, 2 Nott & 
McC. 572, 574; Allen v. Matthews, 7 Ga. 
149, 150, arguendo; Orcott v. Orms, 3 Pai. 
459, 462, et seg. But since there is an 
an interval between the issuing of the 
writ and the rendering of the judgment, 
it was held that the judgment quando 
should be so construed as to include any 
assets received after the issue of the 
writ, though before judgment: Mara v. 
Quinn, 6 T. R. 1, per Lord Kenyon, C. J., 
10. And in Smith v. Tateham, 2 Exch. 
204, it was said that the judgment quando 
reaches not only such assets as were re- 
ceived after the judgment, but all such 
that shall, after that time, actually exist. 
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truth of the plea of plene administravit, or outstanding judg- 
ments, ete., and plene administravit preter, takes judgment of 
assets quando, or judgment of assets admitted in part and for 
the residue of assets guando, the executor is not liable to costs 
de bonis propriis; but it appears to be now settled that judgment 
may be entered for them to be recovered de bonis testatoris, 
quando acciderint.* 

(11.) Consequences of Admission of Assets. — The admission 
of assets made by an executor or administrator before he quali- 
fied as such, cannot be given in evidence against him in an action 
by the creditor;? but in some States, declarations, admissions 
and promises, after being clothed with their fiduciary character, 
are admissible against the estate in actions by or against them,° 
while in others this is not allowed. This question is of little 
importance in those States in which the probate courts are in- 
vested with the authority of ordering the payment of debts; and - 
as it belongs more properly to that branch of the law which treats 
of evidence, will not be further considered here. 

(12.) Liabilities Arising out of the Administrator's Promise.— 


The liability of an executor or administrator arising out of his 
own promise to pay the debt of the decedent may, if supported 
by a sufficient consideration, or if otherwise valid, be enforced 
against him personally.’ But he cannot, by his own act, create 
a debt against the estate; having no power to bind the estate, he 
can by such a promise bind only himself, although he promise as 


executor. The naked promise of the executor or administrator 


This view is disapproved by Williams, 
on the ground that the plaintiff, having 
admitted that there were no assets at the 
time of the plea, should not afterward 
be allowed to deny it: 83 Wms. on Ex. 
2096, note (a), citing Parker v. Dee, 3 
Swanst. 529, note (a). 

18 Wms. on Ex. 2097, and author- 
ities; Terry v. West, 11 Ired. L. 65; Lewis 
v. Johnston, 69 N. C. 392 (giving costs to 
the administrator): Pope v. Delavan, 1 
Wend. 68. 

2 Gaines v. Alexander, 7 Grat. 257, 
261; Thomasson v. Driscoll, 18 Ga. 253, 
259. 


3 Lawson v. Powell, 31 Ga. 681, 682; 
Floyd v. Wallace, 31 Ga. 688, 682 ; Matoon 
v. Clopp, 8 Ohio, 248, 249; Hill v. Buck- 
minster, 5 Pick. 891, 393. 

4 Wright v. Wright, 2 Brev. 125; 
Ciples v. Alexander, 3 Brev. 558 ; Rhodes 
v. Seymour, 86 Conn. 1,7; Allen v. Allen, 
26 Mo. 827, 330. 

5 Baker v. Fuller, 69 Me. 152, 154; 
Baker v. Moor, 68 Me. 443, 446; Christian 
v. Morris, 50 Ala. 585, 586. 

6 Davis v. French, 20 Me. 21, 28; 
Sumner v. Williams, 8 Mass. 162, 199; 
Myer v. Cole, 12 Johns. 349; Burke v. 
Ferry, 28 Conn. 414; Wilton v. Eaton, 
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to pay the debt of his testator or intestate, where there are no 
assets, is void, like any other nudum pactum ;* but the surrender 
of a note made by the intestate,? forbearance for a certain or 
reasonable time to the prejudice of the creditor,’ the possession 
of assets,‘ and @ fortiori any services rendered for or goods fur- 
nished to the executor at his request,> constitute a sufficient con- 
sideration for the promise and make him liable out of his own 
estate. The verbal promise by the administrator to pay the debt 
of the intestate is void under the Statute of Frauds of most 
States; ® but will, in’some States, operate to defeat ihe Statute of 
Limitations, if supported by a sufficient consideration.’ The per- 
sonal liability of the administrator, however, must not be under- 
stood as discharging or exonorating the estate from such debt; 
as between the estate and the administrator it is still owing, and 
if the administrator pays it, he may recover the amount paid from 


127 Mass. 174; Braman’s Appeal, 89 Pa. 
St. 78, 84; East Tenn. Iron Co. v. Gas- 
kell, 2 Lea, 742, citing numerous Tennes- 
see cases; Reihl vr. Martin, 29 La. Ann. 
15. 

1 3 Redf. on W. 315, pl. 7; Walker v. 
Patterson, 36 Me. 273, 276; Ten Eyck v. 
Vanderpool, 8 Johns. 120; Bank of Troy 
v. Topping, 9 Wend. 2738, 275; also 13 
Wend. 557; Snead v. Coleman, 7 Grat. 
300, 303; Herter v. Wesson, 6 Ala. 415. 
A promise to pay out of the assets, or an 
acknowledgment of the justice of the 
claim, creates no personal liability: 
Allen v. Griffin, 8 Watts, 397; Ciples v. 
Alexander, 2 Const. R. (S. C.) 767. 

2 Wilton v. Eaton, 127 Mass. 174; 
Erwin v. Carroll, 1 Yerg. 145. 

5 Mosely v. Taylor, 4 Dana, 542. 

* Faxon v. Dyson, 1 Cr. C. Ct. 441; 
Dixon v. Ramsay, 1 Cr. C. Ct. 472. 

5 Simms v. Stilwell, 8 How. (Miss.) 
176, 181; Nehbe v. Price, 2 Nott & McC. 
328; Cronan v. Cotting, 99 Mass. 334, 
(where the administratrix received ac- 
ceptances to secure the payment of a 
debt due to her intestate in excess of the 
amount due, and converted the excess, 
she was held personally liable: 336). 


But a devastavit does not imply a prom- 
ise to pay so as to support personal ac- 
tion against the administrator: Wilson 
v. Long, 12 S. & R. 58: Sidle v. Ander- 
son, 45 Pa. St. 464. 

6 Sidle v. Anderson, 45 Pa, St. 464, 
468; Ciples v. Alexander, 2 Const. R. (S. 
C.) 767. 

7 Pole v. Simmons, 49 Md. 14, 20, 
citing numerous Maryland cases ;: Sevier 
v. Gordon, 21 La. Ann. 373; (but see 
Drouet v. Drouet, 26 La. Ann. 323), A 
request by the administrator to delay in 
bringing action, is held, in Tennessee, to 
prevent the operation of limitation in 
favor of personal representatives, but the 
request must be special: Chesnutt v. Mc- 
Bride, 1 Heisk. 389, citing numerous 
Tennessee cases on this point. In Iowa, 
statements by the administrator calcula- 
ted to mislead the creditor as to his 
rights and the requirements of law in 
proving up his claim, are held to entitle 
him to the equitable relief allowed by 
statute with regard to proving. a claim 
after eighteen months: Burroughs v. Mc- 
Lain, 87 Iowa, 189; Brayley v. Ross, 33 
Iowa, 505; Baldwin v. Dougherty, 39 
Iowa, 50. 
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the estate.) This subject has also been alluded to in discussing 
expenses of administration? 

(13.) Method of Enforcing Judgments against Them. — A 
judgment against an executor de Lonis testatoris may be enforced 
in two ways: First, by fieri facias or scire fiert inquiry next 
by an action of debt suggesting devastavit. If the sheriff 
returns not only nulla bona, but also devastavit, to a fieri facias 
de bonis testatoris, the plaintiff may sue out execution by capias 
ad satisfaciendum, or fieri facias de bonis propriis ; but if he 
return nulla bona generally, the ancient course was to issue a 
special writ to the sheriff to inquire by a jury whether defendant 
had wasted the goods of the deceased, and if devastavit were 
found, a scire facias issued to show cause why the plaintiff 
should not have execution de bonis propriis; but now the inquiry 
and scire facias are made out in one writ called a scire fieri 
inquiry. To the scire fieri inquiry the administrator cannot 
plead plene administravit, because, as we have seen, the judg- 
ment against him is conclusive that he has assets, nor can he give 
in evidence the want of assets. The jury are bound to find a 


devastavit upon the judgment being put in evidence, together 
with the fier? facias and the return, unless the executor can show 
that there were goods of the testator, and that he showed them to 
the sheriff. 

The action of debt on the judgment, suggesting a devastavit may 
. be brought without a writ of «fier? facias first taken out,’ but the 


1 Hill v. Buford, 15 Mo. 859, 861; 
Peter v. Beverly, 10 Pet. 532, 567; 
Douglas v. Fraser, 2 McC. Ch. 397, 400. 

217 AM. L. Rev. p. 223, et seq., post. 

3 Murphy’s Appeal, 8 Watts & S. 
165, (showing that in Pennsylvania the 
scire facias must issue to the heirs as 
well as the personal representatives, if 
the real estate of the decedent is to be 
subjected to the payment of the judg- 
ment; Braxton v. Wood, 4 Gratt. 25 
(holding that scire facius may be brought 
upon a judgment “ when assets,” or “ if 
assets,” and may thereby avoid the run- 
ing of the Statute of Limitation); People 
v. Judges of Erie, 4 Cow. 445, 449. 


* Note 8 to Wheatley v. Lane, 1 
Saund. 219. 

5 Jb. p. 219 a. 

® Ante, p.520, and anthorities, note 8. 

7 Leonard v. Simpson, 2 Bing. N. C. 
179, 180; Palmer v. Waller, 1 M. & W. 
689; Merchant v. Driver, 1 Saun. 303, 
808; note 8 to Wheatly v. Lane, 1 Saun, 
219 c; Blackmor v. Mercer, 2 Saun. 402 
a; Peaslee v. Kelly, 38 N. H. 372, 878. 

8 Wheatley v. Lane, 1 Sid. 397, cited 
in 1 Saun. 219 c. It is based upon the 
judgment, de bonis testatoris, and is not, 
therefore, supported by a general judg- 
ment against the administrator: Cope v. 
McFarland, 2 Head, 543; Van Horn v. . 
Teasdale, 9 N. J. L: 879, 380; Mead v. 
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usual course is, first to sue out a fieri facias, and upon the sheriff’s 
return of nulla bona to bring the action, stating the judgment, 
the writ, and return in the declaration, evidence of which, on 
trial, will be sufticient to prove the case.!. The action is in form 
in the debet and detinet, and the judgment de bonis propriis, and 
will not lie upon a judgment obtained against the testator, 
because that is no admission of assets by the executor, wherefore 
it is necessary to revive the judgment against the executor and 
make him a party to it.2. So, too, an administrator de bonis non 
is not liable in séire facias on the judgment against his prede- 
cessor, for he is chargeable only with the unadministered assets 
that came into his hands; hence he may plead the insufticiency 
of such assets.® 

Upon a judgment of assets quando acciderint the plaintiff can- 
not have execution until some assets come into the hands of the 
defendant, when he may bring an action of debt.* There isa 
difference between the consequences of a general plea of plene 
administravit and a special plea of plene administravit preter 
as to the future assets, for if the plaintiff take judgment, under 
the latter plea, of assets in future, they shall be in the first place 


applied to such judgment.® 


Kilday, 2 Watts, 110. Where the statute 
requires the administrator to make 
report of the insolvency of an estate, and 
he omits the report, the same result fol- 
lows as upon omission to plead plene 
administravit at common law; he cannot 
show the want of assets in answer to the 
action on his bond: Newcomb v. Goss, 1 
Metc. (Mass.) 333. See also Handly v. 
Fitzhugh, 8 A. K. Marsh. 561; Gwin v. 
Latimer, 4 Yerg. 22, 28. 

1 Bell, J., in Peaslee v. Kelley, 38 
N. H. 872,880. See authorities under 
note 8 supra. 

2 Crosby v. Geering, cited in Berwick 
v. Andrews, 2 Ld. Raym. 972, 978; and 
see authorities under note 8. 

5 Kearney v. Sascer, 87 Md. 264, 277. 

* Or proceed by the writ of survivor 
under the C. L. P. Act of 1852 in lieu 
of scire facias; 15 and 16 Vict. Ch. 76. 


In actions upon judgments ‘when 
assets” the judgments take the same 
rank which the original judgments had: 
Lidderdale v. Robinson, 2 Brock. 159, 
165. 

5 Parker v. Atfield, 1 Salk. 311, 312. 
In North Carolina, previous to the 
change of the administration system in 
1869, the creditor, who first proceeded 
upon his guando judgment, and fixed the 
administrator with assets, must be first 
paid without regard to the priority of 
judgments: McLean v. Leach, 68 N. C. 
95, 99; but guando judgments on special- 
ties took precedence of those obtained on 
simple contracts: Daucy v. Pope, 68 N. 
C. 147, 152. And conversely, since the 
quando judgment did not fix the admini- 
strator with assets, he might show, on 
scire facias upon it, that he used the 
assets in payment of a superior debt of 


THE PAYMENT OF DEBTS OF DECEASED PERSONS. 


527 


(14.) Liability of Executors and Administrators in Equity. — 


Executors and administrators are liable, in their representative 
capacity, to all equitable demands, with regard to personal prop- 
erty, which existed against the deceased at the time of his death. 
They are regarded in almost every respect, in courts of equity, 
as trustees; hence, these courts will compel them, in the due 
execution of their trust, to apply the property to the payment 
of debts, and to discover and set forth an account of the assets 


and their application of them.! 


And this, notwithstanding an 


account before taken in the spiritual court,’ and before the will 
is proved, or during the litigation thereof in the Probate Court.* 
A single creditor may sue in equity for his demand out of the 
personal assets, and thus, as at law, gain a preference over 
other creditors in the same degree who have not used equal dili- 
gence. The usual course in England, before the statute of 15 
and 16 Vict., ch. 86, was, for one or more creditors to file a bill 
for him or themselves and all other creditors who should come 
in under the decree for an account of the assets and a settle- 
ment of the estate ;° or, if assets are admitted, and the debt 
admitted or proved, to make an immediate decree for payment.® 
Upon admission of assets, the court will immediately order the 


which he had notice; hence payment of 
a judgment guando on simple contract 
debt was no protection against his 
liability for the superior debt: Roundtree 
v, Sawyer, 4 Dev. L. 44. 

1 Brooks v. Oliver, 1 Amb. 406; Gib- 
bons v. Dawley, 2 Ch. Cas. 198. But only 
upon averment and proof of at least one 
act of wilful neglect or default: Sleight 
v. Lawson, 8 Kay & J. 292; Walker v. 
Cheever, 85 N. H. 339; Thompson v. 
Brown, 4 Johns. Ch. 619, 643; M’Kay v. 
Green, 8 Johns. Ch. 56, 58; Colt v. Colt, 
32 Conn. 422, 451. 

2 Bissell v. Axtell, 2 Vern. 47. 

5 Dulwich College v. Johnson, 2 Vern. 
49, 
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executor or administrator to pay so much as he admits to have 


* See ante, p. 513, e¢ seg. But a person 
entitled to a share in a sum of money 
due from the testator, cannot maintain a 
bill for his own share alone, but must 
sue in behalf of himself and all the other 
persons entitled, or make them parties to 
the suit: Alexander v. Mullens, 2 Russ. 
& My. 568. 

5 A creditor having debitum in pre- 
senti solvendum in futuro may maintain 
such suit: Whitmore v. Oxborrow, 2 Y. 
& Coll. C. C. 18; as well as a claimant 
under voluntary covenant: Watson v. 
Parker, 6 Beav. 288, 287. 

® Woodgate v. Field, 2 Hare, 211. 
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in his hands into court.!. The general rule is, that an admission 
of assets by an executor or administrator can never be retracted 
in a court of equity, unless a case of mistake be most clearly 
established ;? and if the allegation in the creditor’s bill to this 
effect be sustained, the plaintiff will be entitled to a decree for 


payment at once.® J. G. WoERNER. 
Sr. Louis, Mo. 


1 Strange v. Harris, 3 Bro. C. C. 365; 2 Drewry v. Thacker, 3 Swanst. 529, 
McKim v. Thompson,.1 Bland, 150, 157, 548. 
et seg.; Clarkson v. De Peyster, Hopk. 33 Wms. on Ex. 2157. 
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FUNCTIONS OF A PROSECUTING OFFICER. 


I. The Office. 
II. Classes. 
TII. Qualifications. 
IV. Duty Before Trial. 
V. Duty on the Trial. 
VI. Assistance. 


I. The Office. —At common law, all criminal accusations against 
the person or property of individuals were instituted and urged 
at the instance of private persons, each of whom paid and em- 
ployed counsel to conduct the trial. Various inducements were 
provided for by statute to prompt the prosecutor to commence 
proceedings and, if possible, secure a conviction of the offender. 
He was allowed his expenses when the prosecution was con- 
ducted in a bona fide way,—which seemed to the judge meritori- 
ous,—and when the accused was convicted in cases of larceny the 
-prosecutor was to have restitution of the goods.' The purpose 
of these provisions was to induce those who were the victims of 
criminal offence to prosecute and punish the trespasser. To fur- 
ther encourage the practice, it was held any private injury 
amounting to a felony was merged into the latter, and until a 
prosecution was instituted and resulted in a conviction no action 
would lie for the private wrong.? But under our present system 
there is no merger of the personal injury in the felony, nor does 
the civil remedy necessarily remain unsatisfied until the criminal 
has been had.* In the United States, the prosecution of criminal 
offenders is under the control of a sworn public prosecuting offi- 
cer, who usually conducts the cause on the trial and before the 
court in its various stages, and, with but few exceptions, before 
the grand jury, also. 


' 21 Hen. VIIL., ch. 11. Dana, 1 Gray, 83; Hyatt v. Adams, 16 
24 Bla. Com. 362; 1 Hill on Torts, Mich, 180; State v. Gibson, 10 Ind. 214; 

60, 63, State v. Blennerhassett, 1 Walk. (Miss.) 1. 
5 1 Hill on Torts, sect. 8; Boston v. 


530 FUNCTIONS OF A PROSECUTING OFFICER. 


The selection of this functionary is generally made from the 
ranks of the legal profession, to fully comply with the object the 
laws providing for the office had in view, and that he might be 
the better suited to perform the duties appertaining to the office. 
In the capacity of prosecuting attorney he becomes the represen- 
tative of the people, acting as their agent in causes in which they 
may be interested. It is the policy of the law to throw around 
prosecuting officers such safeguards as will prevent their being 
influenced by other than the most proper motives. Counsel for 
the people in a prosecution is responsible only to the public, and 
is in no degree under the control of the injured party ; hence 
there is no longer an opportunity for private individuals to insti- 
gate a prosecution merely to gratify personal malice or obtain 
private redress to the subversion of good morals and justice. 

Since the office is now entirely a creation of the statute, so the 
statutes have defined, as nearly as possible, what the powers and 
duties of the incumbent shall be, and decisions, if they were 
more numerous, would undoubtedly fail to give a correct idea of 
the precise track to be followed in each case. To make a rule 
that would serve as a guide in the many varying phases of a 
prosecutor’s office would be well nigh impossible. Criminal 
trials of the present day are carried on in a widely different man- 
ner than they were when the accused was compelled to act as his 
own counsel, and was denied a copy of the indictment. The ad- 
vancement that has been made in this respect will be the more 
obvious by a comparison of some of the older cases with those of 
the present time. None is, perhaps, more illustrative than the 
trial of Sir Walter Raleigh for high treason. The opprobrious 
epithets of Attorney-General Coke, founded upon little or no 
evidence, convince the reader of the gross unfairness of criminal 
practice existing at that time.! 

It is not required that the labors of the prosecuting officer be 
confined exclusively to the prosecution of criminal offenders, 
although these are more common. Attention to civil suits for 
or against the county or State, or in which it may be interested, 
are, among his other duties, indicated by the statutes. Provision 


1 2 Lives of the Chief J ustices, 864. 
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is oftentimes made that he shall give his opinion upon questions 
involving the interests of the people to any officer in the dis- 
charge of his official duties ; that he shall receive no fee or re- 
ward from any individual for services rendered in which it shall 
be his duty to attend; to prosecute no suit for the public in 
which his law partner shall be the attorney for the defendant, 
and other regulations which vary in the different States. In 
this country the prosecution is by the people, who constitute the 
real plaintiff, and suit is carried on by them under the title, The 
People, The State, The Commonwealth, or the United States. 
In England the Queen prosecutes, the attorney-general being, in 
strictness of law, merely her attorney, representing her in the 
same manner that any client in a private matter is represented 
by his attorney.! 

The office may be filled in any way provided by law, usually 
by election or appointment, and is limited to a certain jurisdic- 
tion and period of time. It is seldom required that the prosecut- 
ing officer follow a case into the appellate court ; the attorney- 
general is appointed for this purpose, and presents the cause of 
the people at the hearing in the court of last resort.? 


II. Classes. —In the United States there are two classes of 
prosecuting officers: those selected to serve under the general 
government and those selected to serve under State governments, 
and both State and Federal legislation has expressly provided for 
the office. In a broad sense, the two are synonomous, although 
their duties, as defined by statute, are different. The former is 
affirmed, or sworn, to the faithful execution of his office, and his 
duty is defined to prosecute all delinquents for crimes and 
offences cognizable under the authority of the United States, and 
all civil actions in which the United States shall be concerned ; 
while the latter’s sphere of action is exclusively under State 
control, in the district for which he is chosen, and very rarely 
can he be called upon to perform any labor pertaining to his 
office, outside. It has even been decided the State’s attorney in 


' Friekes’ Case, 19 How. St. Tr. 1075, 1128. * The State v. Fleming, 13 Iowa, 143. 


i 
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one district cannot be required or empowered to perform official 
duty in another district." 

In so far as they are the servants of the public, a similarity 
exists, but in respect to the crimes they are to prosecute, the 
manner of selection and qualifications they are to possess, the 
difference is a wide one. The United States district attorney 
is the only channel through which the Federal courts can have 
communication with the executive department of the general 
government. When there is no district attorney in commission, 
the United States cannot prosecute in the District Court, it being 
only through the presentation of his commission that the court 
can know who is the proper legal officer to represent the United 
States.? 


Ill. Qualifications. — The office of public prosecutor, being 
created for the purpose of providing a representative for the peo- 
ple in the different actions in which they may be engaged, the 
law requires that he who occupies it shall possess certain qualiti- 
cations, in order that their interests may not be neglected, either 
through ignorance or carelessness. Many of these have been de- 
fined, and so far are comparatively easy to ascertain; but in 
other cases what elements are necessary to be centred in the 
prosecuting officer to insure his competency to perform the re- 
quirements of his office, is a matter of individual opinion, or, at 
most, depending upon moral law. Singular it is, that in the 
constitutions of most States no provision has been made that 
persons selected for the office of prosecuting attorney should be 
men learned in the law, and rendering them ineligible unless ad- 
mitted to practice as attorneys.* However, there are exceptions 
to the rule. In Kentucky he must have been a licensed prac- 
tising attorney of two years standing ;* in Maryland it is required 
that he shall be admitted to practice law in the State, and have 
resided two years in the county.® Probably, also, under the 
Constitutions of South Carolina® and Tennessee’ it would be held 
that one not an attorney at law would be ineligible. So, by 


1 Thompson v. Call, 13 Bush, 215, * Const., Art. VL, sect. 2. 
2 U. S. v. Blaisdell, 3 Ben. 182. 5 Const., Art. V., sect. 10. 
® Hough’s Am. Const., Vol. IL, pp. ® Const., Art. IV., sect. 29. 
717, 725. 7 Const., Art. VI, sect. 5. 
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act of Congress, it is provided that the United States district at- 
torney shall be learned in the law.' This would, presumably, 
be construed to mean one admitted to the bar. 

Aside from express regulations on the subject, the authorities 
are not harmonious as to whether he should be a licensed prac- 
tising attorney. Some decisions are to the effect that he should,? 
while others hold that it is not essential that he be an attorney, 
or admitted to any courts of the State.* Conceding that the 
prosecuting officer need not be an attorney at law, according to 
strict legal interpretation, yet it is advisable in all cases to de- 
termine that that functionary possesses this qualification. Such 
an one, it will be admitted, is better capacitated to serve because 
of his being more familiar with practice and the rules of law, 
and is better prepared to carry out the design of the law in cre- 
ating the office. All other considerations being laid aside, the 
one who has taken an oath to conduct himself faithfully in the 
office of attorney is to be preferred to the one who has assumed 
no such obligation. The remarks of Mr. Bishop‘ upon the choice 
of men to fill this position are apt and outspoken. He says: 
‘* This officer has great power in his hands; he may practically, 
in almost every case, prevent the grand jury from finding an 
indictment, as he always, or nearly always, in practice draws the 
indictment. And after it is found he may refuse to pursue the 
accused if he will. Such an officer ought to possess that ele- 
ment essential to the character of a truly great lawyer, integrity 
to the highest degree. He ought to possess the highest qualifi- 
cations of learning and exactitude of mental habit. A man of 
this sort need never permit an offender to escape by reason of 
any defect in the indictment, though the judges should hold him 
to exact rule. And if the government, or the people, as the one 
or the other has the appointing or electing power, sees fit to 
confer the office on some man whose qualification is that he can 
bawl loudly and long before his countrymen, met to determine 
what candidates shall be put in nomination for office, surely, 


1 Sept. 24, 1879, ’ The State v. Clough, 23 Minn. 17; 
2 The People v. May, 3 Mich., 598. The People v. Dorsey, 32 Cal. 296. 

See The Commonwealth v. Adams, 3 * Cr. Proc., sect. 23. 

Mete. (Ky.) 6. 
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though criminals escape through his blunders, it does not be- 
come government or people to complain.”’ 


IV. Duty Before Trial. —Of tne duty of a prosecuting at- 
torney in the steps preliminary to the trial, we are now briefly 
to turn our attention. It is an extremely important and delicate 
portion of the work designed for this officer to perform, and the 
good or ill qualities which he possesses will surely be exhibited 
in one direction or the other. Nearly every day some case oc- 
curs in which it is necessary for the prosecuting officer, and for 
him alone, to decide whether a prosecution shall be dropped or 
carried on. Possibly acrime has been committed, but it may 
be of such a nature, or committed. under such circumstances, 
that justice is better served by the officer declining to prose- 
eute. A charge for a technical crime, where there has been no 
violation of the real spirit or intent of the law, should not be 
urged against a man with the same vindictiveness that it should 
against one who clearly was contemplated by it, and who wilfully 
trespassed it. If in such case the officer, instead of refusing to 
institute proceedings, insists upon carrying them on, he not only 
injures the prisoner, but also the community at large. In place 
of a good being thereby done, it accomplishes, indirectly, the re- 
verse. An offence may be so trivial that his duty will be to pass 
it by unnoticed; as a private individual disregards certain 
wrongs, which, from their nature, are punishable ; but as a mat- 
ter of public and personal policy they are better left unavenged. 

It becomes the duty of the prosecuting officer to determine be- 
fore the cause is tried not only whether the party accused can be 
convicted if prosecuted, but also whether the pubiic interest 
requires the prosecution to be carried on. As was observed by 
a writer upon criminal law: ‘* On the one hand no man is to be 
punished unless he deserves punishment as a matter of pure 
retributive justice, aside from all extraneous circumstances ; 
while on the other hand, though a penalty be merited, it will not be 
inflicted by the governmental powers which do not assume the full 
corrective functions of the Deity, unless a public good may there- 
by be done.’’?? The power of discontinuing cases, possessed by the 


1 1 Bish. Cr. Law, 371. 
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counsel for the people is not without limit, and in certain instances, 
although he may be reluctant to carry on the prosecution for excel- 
lent reasons, yet this will not excuse him from discharging his duty. 
Thus, the pardoning power can only be exercised by the executive, 
and although the prosecuting officer may think the prisoner ought 
to be pardoned, he is not justified in refusing to proceed with the 
prosecution. Again, the power to make and repeal laws is in- 
vested in the Legislature, and with this the prosecuting officer is 
in no way concerned. His duty is merely to see that the laws 
thus enacted, pertaining to his department of the government, are 
properly enforced. If, then, the law says a certain crime must be 
prosecuted and punished in a certain way, it is his duty to insti- 
tute proceedings and carry them through, although he may deem 
the statute unjust and mischievous. His duty in these cases is im- 
perative, and even though his own mind tells him the law will 
act with inequality, he cannot hesitate to bring the offender to 
justice. The power of altering an unwise statute lies solely 
with the Legislature, and cannot be interfered with by the pros- 
ecuting officer. Although a wide discretion is delegated to this 
officer, anything which will operate to the prejudice of the 
rights of the public he is prohibited from doing. For in- 
stance, he can make no valid agreement not to prosecute an 
offender. Perhaps a distinction should be observed between 
crimes of a public and those of a private nature in regard to com- 
promising cases of this character. Still it has been decided that 
if a crime be in whole or in part of a public nature, no agreement 
to stifle a prosecution therefor can be valid.? Another method 
often adopted by the attorney for the State, when proceedings 
have been commenced, is to discontinue by nolle prosequi. This 
writ is a withdrawal of the present, proceedings on a bill or indict- 
ment. Some changes in reference to it have been made by stat- 
ute, but it is not necessary in this connection to note them. 


1 The State v. Lopez, 19 Mo. 254. 14 Ib, 44; Kimborough v. Lane, 11 Bush, 
? Fay v. Oathy, 6 Wis. 45; Comeo v. 556; Peed v. Nelkee, 42 Iowa, 649; Buck 
Johnston, 3 Cush. 454; Hinesborough v. v. Bank, 27 Mich. 293; Gardnerv. Maxey, 
Sumner, 9 Vt. 23; Bowen v. Buck, 28 Jd. 9 B.Mon. 90; Kier v.Schmack,6 B. & B.. 
808; Shaw v. Reed, 80 Me. 105; Shaw v. 308. 
Spooner, 9 N. H. 197; Clarke v. Ricker, 
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According to the common law it might be at any time entered, 
and is not only no bar to a prosecution on a subsequent indict- 
ment, but may be so far cancelled as to permit a revival of pro- 
ceedings on the original bill.'” But the case is different when a 
jury has been empanelled and sworn to try the issue, and wit- 
nesses have been sworn. Then the prosecuting officer has no 
right to enter a nolle prosequi, and an abandonment of the case 
under such circumstances is equivalent to an acquittal.? There 
appears to be some variance of opinion as to just how far a cause 
may have proceeded before a nolle prosequi may be entered ; but 
we shall not attempt to trace out the distinction. As to whether 
the public prosecutor may enter the writ without the acquiesence 
of the judge before whom the cause is-to be tried, there is also 
much doubt. Oftentimes this matter is regulated by statute. 
The import of several cases has been that the power of discon- 
tinuing suits against criminals, by means of this writ, belongs 
solely to the counsel for the people and cannot be interfered with 
by the court.’ So, also, in North Carolina, the attorney-general 
had a discretionary power to enter a nolle prosequi, and the court 
will not interfere unless it is oppressively used ;* while a few 
eases have considered this view erroneous and held the consent 
of the court necessary.® . 

In some States it is also essential to the validity of an indict- 
ment that it be assented to and signed by the State’s attorney ; 
but this is so seldom necessary that it can scarcely be said to be 
a general rule. Should investigation prove the prisoner inno- 
cent of the crime charged, the prosecuting officer should at once 
order a cessation of all proceedings against him. Too frequently, 
much as it is to be regretted, counsel for the people, either 
through pride or other motives, urge a prosecution they know to 


' Whart. Cr. Law, sect. 513, and cases. 865; The State v. Tuffts, 56 N. H. 137; 
2 United States v. Shoemaker, 2 Mc- The State v. Smith, 49 Jd. 155. 

Lean, 114; United States v. Farring, 4 *The State v. Thompson, 3 Hawkes, 

Cranch C. Ct. 465; Reynolds v. The 613. 

State, 3 Ga. 63; Durham v. The State, 5 Anon Va. Cas, 189; Agnew v. Couirs, 

9 Id. 306. 12 Serg. & R., 94; The People v. McLeod, 
5’ The State v. Madigan, 48 Ind. 416; 1Hill(S.C.), 377;, Statham v. The State, 

The Commonwealth v. Tuck, 20 Pick. 41 Ga. 507. See The State v. McLane, 

£1 Texas, 260. 
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be utterly without foundation. Having once commenced he is 
disinclined to leave a case while there remains the slightest chance 
of a conviction. Justice should never be sacrificed to any pride 
of professional success which may seem likely to flow from the 
result attained. The practice of deciding upon the merits of a 
prosecuting officer by the number of convictions he secures is a 
custom not to be recommended. At best it can only serve to give 
the officer an erroneous idea of the object of his calling. Surely, 
though his intentions be well enough, he cannot close his ears to 
public opinion. 

The rule that counsel who has once taken part in litigation, and 
been intrusted with the secrets of one party, will not be allowed 
to engage himself for an opposite party, notwithstanding the origi- 
nal agency has ceased, has been extended to criminal law. In 
Georgia, the solicitor-general was not allowed to assist in the de- 
fence of a criminal, even after his office had expired and he was 
no longer connected with the prosecution, because he had, during 
his tenure of office, preferred a bill of indictment against the pris- 
oner and prosecuted it.! 


In Indiana, also, the court held it improper to allow an attor- 
ney to assist in the prosecution of a case who had previously been 
employed by the defendant, to make his defence ;? for the rea- 
son that such a course would defeat the very purpose for which 
courts were organized. 


V. Duty on the Trial.—The first consideration which should op- 
erate to warn the counsel for the people on the trial, should be not 
to throw too much feeling in the prosecution. There should be 
no anxiety on his part to obtain a conviction. One who throws 
emotion in the trial awakens a sentiment in favor of the ac- 
cused, rather than secures aconviction. ‘* Neither the shocking 
nature of the crime, nor the heinous character of the accused, 
nor the exalted rank of the accuser, nor any other circum- 
stance, should disturb the mind or temper of the advocate. 
Whoever the accused may be, and whoever the accuser, and 
whatsoever the nature of the charge, there should appear but one 
unswerving desire on the part of the advocate, namely: to lay 


1 Gaulden v. The State, 11 Ga. 47. 2 Wilson v. The State,16 Ind. 392. 
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the facts of the case before the tribunal who is to judge of them.’”! 
Neither can it be of any advantage to a prosecuting attorney to 
obtain a conviction by fraud or artifice, contrary to the real merits 
and justice of the case. It is the duty of the prosecuting officer 
to treat the prisoner with judicial fairness, and to inflict punish- 
ment at the expense of justice is no part of the purpose for which 
he ischosen. Unfortunately it is, however, that we sometimes 
hear of cases in which the prosecuting officer assumes it his duty 
to act as the counsel of the complaining party, instead of the rep- 
tesentative of the publicin the administration of justice.? 

Seldom cases occur like the one in Tennessee, in which the 
Supreme Court set aside a verdict ina criminal case, because by 
the artifice of the prosecuting officer the prisoner was induced to 
go to trial under the supposition that certain witnesses for the 
State were absent, when, as a matter of fact, they were present, 
and kept in concealment by that functionary.® Whether the 
prosecuting officer, on the trial, treat the accused with the 
same fairness when he appears by counsel, and when he does not, 
is a matter quite unsettled. In localities where tbe practice is 
for the court to appoint counsel for indigent prisoners, the ques- 
tion is not so likely to arise. Mr. Bishop‘ thinks ‘the orderly 
course of business in the tribunals and the ends of justice are, in 
most instances, alike promoted by leaving it equally to the coun- 
sel of the prisoner and of the people, to present each the cause 
of his client in the clearest light. But when the prisoner has no 
counsel, or when the counsel makes some great slip in the man- 
agement of his cause, the counsel for the people should not press 
an advantage to obtain an improper conviction.’’ Undoubtedly 
this is the true rule, and one that could be followed with safety. 
But in an English case for murder, when the prisoner was defended 
by counsel, the rule was extended much further. ‘* In open- 
ing the case,’’ says the report, ‘‘ Corbett, for the prosecution, 
said that he should state to the jury the whole of what appeared 
on the depositions to be the facts of the case, as well those 
which made in favor of the prisoner as those which made against 


' Hints on Advocacy, 111. 3 Curtis v. The State, 6 Cold. 9. 
? Cooley Const. Lim., sect. 211, note. *1 Crim. Proc., sect. 997. 
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her, as he apprehended his duty as counsel for the prosecution 
to be to examine the witnesses who would detail the facts to the 
jury after having narrated the circumstances in such way as to 
make the evidence, when given, intelligible to the jury ; not consid- 
ering himself counsel for any particular side or party. He then 
opened the whole of the facts,’’ ete. Gurney, B., who presided at 
the trial, said: ‘* The learned counsel for the prosecution has most 
accurately conceived his duty, which is to be assistant to the 
court in the furtherance of justice, and not to act as counsel for 
any particular person or party.’’! 

The rule that we have stated would apply to the facts, may be 
applied equally well to the law, namely, that the argument 
should be fair and impartial. There is a reported case, in which, 
on appeal, no counsel appeared for the prisoner and whose cause 
was argued by an amicus curia. Then, says the report, the 
attorney-general told the court that he had thought it his duty 
to consider carefully and impartialiy the question presented by 
the bill of exceptions; and he thought it his duty also to say 
that he was clearly of the opinion that the judgment of the Cir- 
cuit Court on that point was erroneous.? So, also, in a South 
Carolina case, the court remark: ‘‘ The attorney-general, en- 
tertaining doubt as to the correctness of these convictions, if 
supported by the act of 1869 alone, has, with a candor highly cred- 
itable to him as a public officer, signified the same to the court, 
thereby strengthening the judicious arguments of the counsel for 
the defendants in support of this objection.’’* Although this 
may be the law, the counsel for the people may in some cases find 
it consistent with his duty to argue in support of that interpreta- 
tion of the law that will sustain the theory of the prosecution, re- 
gardless of how his own private judgment may be. In Hurd 
v. The People® the court say: ‘* The only legitimate object of the 
prosecution is to show the whole transaction as it was, whether 
its tendency be to establish guilt or innocence. The prosecuting 
officer represents the public interest, which can never be pro- 
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moted by the conviction of the innocent. His object, like that of 
the court, should be simply justice ; and he has no right to sacri- 
fice this to any pride of professional success. And, however 
strong may be his beiief of the prisoner’s guilt, he must remem- 
ber, that though unfair means may happen to result in doing 
justice to the prisoner in that particular case, yet, justice so 
attained is unjust and dangerous to the whole community.”’ 
Prosecutions may be carried on without the aid of the prose- 
cuting officer. Under one system of practice it is impossible for 
him to be present at the trial of all offenders, and if the validity 
of a judgment of guilty depended upon the presence of this offi- 
cer at the trial, doubtless many criminals would escape. The 
fact that a prosecution was carried on without the aid of a prose- 
cuting officer, by one who acted under authority of the court, 
has been held not material after verdict, and the party convicted 
can take no advantage of it.! 


VI. Assistance.— A prosecuting officer may, with the consent 
of the court, have the assistance of other legal persons in the con- 
duct of the case.?- But while this may be so, the counsel thus 
assisting must exercise no control. In regard to the whole 
matter of appointing assistant counsel Dewey, J., observes: 
** When this takes place, it must be at the request of the district 
attorney, and under some stringent reason arising in the case.’”® 

It is scarcely probable such assistance would be refused in any 
ease where there was urgent need of it. Declining to do so 
might place the case of the people at a disadvantage, especially 
when the counsel for the people is young and inexperienced, and 
that of the prisoner possessed of great ability and perhaps num- 
erous. 

No court would allow a prosecuting officer to receive compen- 
sation for the services he is bound to perform, from persons 
interested in the conviction of the accused, even though there be 
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no express prohibition. Neither will an assistant employed and 
paid by persons interested in the prosecution, be generally 
allowed to aid at the trial.!’| Not that such employment is unlaw- 
ful, but that it is not safe to intrust the administration of crim- 
inal justice to those who will be tempted to use it for private ends. 
The office is one of trust, that no one will be expected to abuse 
when he has once been charged with its duties : consciousness of 
. the impartiality he should always maintain in all that he does 
pertaining to the office, should always be uppermost in his mind.? 

The means adopted by a lawyer to acquit his client, no mat- 
ter how unprofessional they may be, can never serve as any cri- 
terion to the prosecuting officer. Nor is it always safe for the 
former to obtain a conviction in the same manner that the latter 
obtains an acquittal. Neither should the prosecuting attorney 
exert the same amount of zeal in the conviction of a prisoner 
that the counsel for the defendant should in his acquittal, for 
their duties are different. It would not generally be said that a 
lawyer engaged in a cause would be justified in abandoning all 
effort, if it appeared that the prisoner were guilty. Common 
sense would dictate that such a course would be disastrous to 
the whole recognized system of justice. The one is employed to 
clear the defendant, if it lies in his power; the other to convict 
only when the evidence and justice demands it; and in no in- 
stance is the latter to act as the paid attorney of one side, when 
his sole duty is to act for the people impartially. Even though 
our plan of criminal jurisprudence is the best that can be devised, 
there may be some slight opportunity for improvement in the 
direction of the selection of officers to fill this position. 


Appison G. McKean. 


Detroit, Micu. 
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EFFECT OF ABANDONMENT UPON THE SHIP-OWNER’S 
RIGHT TO FREIGHT AND GENERAL AVERAGE. 


There is no more interesting branch of law than that which 
regulates the various questions arising out of the vast and ever- 
growing volume of maritime commerce. The numerous mishaps 
that befall the vessels whose sails whiten every sea, or whose 
smoke burdens every breeze, the injuries they sustain from wind 
and waves, or from each other, and -the exceedingly intricate 
problems of mingled law and fact constantly presented for solu- 
tion to the courts by those who go down to the sea in ships and 
do business upon the great waters, all combine to invest that 
branch of the law which is entitled ‘* Shipping and Admiralty,”’ 
with attractions enjoyed by no other. Of the whole subject, 
moreover, there is, perhaps, no more interesting sub-divis- 
ion than that which relates to the abandonment of vessels at 
sea. 

By the term ‘* abandonment, ’’ as used in this article, we have 
no reference to its meaning in insurance matters, but the deser- 
tion of a vessel at sea by her master and crew, because, by force 
of weather, she has become so disabled as to be utterly unman- 
ageable, and it is perilous to remain longer on board. A vesse] 
so abandoned is called a ‘* derelict,’’ and may be taken posses- 
sion of by the first comer, who, on bringing her into port, is en- 
titled to a liberal remuneration in the way of salvage. Our 
purpose is to consider the effect of such an abandonment upon the 
ship-owner’s right to freight and general average, where the 
vessel has subsequently been picked up and brought into port in 
such condition as to make the fulfilment of the voyage possible 
after repairs. 

A case of unusual interest, which brought the whole question 
under review, was recently decided in the Vice-Admiralty Court 
for the Province of Nova Scotia. The facts being as follows: 
On the 17th of March, 1881, the schooner, Annie M. Allan, 
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sailed from Cuba for New York, laden with a cargo of old iron 
and sugar. When several days outa gale arose, which continued 
without intermission for ten days or more, causing her to spring 
a leak and constantly ship heavy seas, carrying away a great deal 
of rigging, displacing her rudder, and rendering her quite un- 
manageable. In this condition she was found by the steamer 
Irthington, which promptly came to her rescue, and made many 
efforts to take her in tow, in the course of which much damage 
was done to the schooner. But the gale continuing and the 
hawsers repeatedly snapping, the steamer took the master and 
crew off the schooner, leaving the latter to her fate. Subse- 
quently she was fallen in with by the steamer Elysia, and towed 
to Halifax, all her cargo being still on board. At Halifax she 
was forthwith libelled by the salvors, and the respective owners 
of ship and cargo then intervened, security being given by 
both to abide such decrees as the court might make. On the 
29th of April the ship-owner had his vessel restored to him, and 
a few days after the cargo-owners were given possession of their 
property. Before the cargo-owners regained their property the 
ship-owner notified them that he intended to repair his vessel and 
carry the cargo to its destination with all possible dispatch. 
They, however, elected to sell it at Halifax, and the vessel, when 
repaired, went on to New York in ballast. The award of salvage 
was not made until September 22d, and, in the meantime, the 
ship-owner filed an act on petition claiming freight under the 
charter-party, and also a general average contribution for the in- 
juries sustained by his vessel previous to the abandonment. 
This claim was opposed, and, after argument, McDonald, C. J., of 
the Supreme Court, who is ex officio judge of the Vice-Admiralty 
Court, rendered the following decision ; after reciting the facts in 
the case he said: ‘‘ The counsel for the cargo-owners, in oppos- 
ing the claim for freight, took the ground that by the abandon- 
ment of the vessel at sea the contract of affreightment was abro- 
gated, and cited The Kathleen.’ The decision in this case appears 
to be so directly in point, and the authority is so imperative, 
that it does not appear necessary to discuss the principle upon 
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which it rests. As to that branch of the case, therefore, the 
decree must be against the claim for freight. 

The claim for general average is opposed on two grounds: 
**1. That the court has no jurisdiction in questions of general 
average. 2. That there is no claim to enforce, as the lien for 
general average has been lost by the abandonment of the ship 
and cargo at sea, and the consequent abandonment of the posses- 
sion on which the lien against the cargo is rested. 

‘*As to the first ground, and, admitting for the sake of argu- 
ment, that the lien was not lost, the case of The Cargo ex Galam,} is 
authority for the proposition that this court has jurisdiction to 
enforce a possessory lien for general average when it arises in the 
court incidentally in the progress‘of a cause over which this 
court has properly jurisdiction. This claim did so arise in this 
court, and the question remains: whether, when the writs of 
restitution issued, the master of The Annie M. Allan possessed 
and retained a lien on the cargo for a general average contribu- 
tion.”’ 

After briefly considering the nature of the right of lien as de- 
fined in Cross on Liens,? and stated in The Cargo ex 
Galam,® liis lordship, upon the authority of Thornly v. Hebson,‘ 
held that the claim must be allowed because the vessel was 
abandoned solely and simply for the purpose of saving life, and 
when taken charge of by the salvors it was not adversely, but for 
the joint benefit of themselves, and the owners, **so that the 
legal possession was never out of the owner of the vessel, who 
had resumed the actual custody at the earliest moment in the 
proper and legal manner and was entitled to exercise his posses- 
sory lien over the property then and always to his legal posses- 
sion.”’ 

This recent and interesting decision affords an admirable base 
for an examination into the two questions involved, which although 
not entirely novel, still, considering the number of vessels that 
pass through a similar experience to that of The Annie M. Allan, 
have appeared before the courts with surprising rarity. In the 
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whole range of British law we have been able to find but two 
decisions upon states of fact which might fairly be said to put 
them on all fours with the one just given, and the text-books are 
unanimous in not knowing or pretending to know anything about 
the subject, the cases we are about to mention being generally 
cited to establish*some other point. 

There are, of course, many cases where vessels have been com- 
pelled by stress of weather to cut short their voyage at an inter- 
mediate port, which seem strongly to resemble The Annie M. 
Allan, but, on close inspection, substantial distinctions will be 
discerned. Of this class The Soblornstem,' decided by Lushing- 
ton, J.,in 1866, furnishes an excellent illustration, and, did space 
permit, we would like to give asummary of it ; but we shall have 
to refer our readers to the report itself. The first case really in 
point was the one quoted in The Annie M. Allan judgment, viz : — 

The Kathleen,? decided by Sir Robert Phillimore in 1874, and 
of the following nature: The Kathleen, with a cargo of cotton 
bound from Charleston to Bremen, was, by no fault of her own, 
run into the English Channel, and seriously injured. Becoming 
quite unmanageable, she was abandoned by her master and crew 
for the safety of their lives, and subsequently taken by salvors 
into Dover. The cargo was damaged by water, and alleged to 
be deteriorating. A suit for salvage being instituted, the court, 
without notice to the owners of the barque, ordered the cargo to 
be sold. The latter hearing of the order, and wishing to have 
the cargo transhipped and carried to its destination, applied to 
the court to rescind the order, and offered to give bail for the 
cargo. The owners of the cargo, however, pressed for the sale, 
and the court, being of opinion that it was for the interests of all 
concerned, refused to interfere, but reserved all questions of 
freight. On the cargo being sold, the owners of the barque ap- 
plied for their freight out of the proceeds: held, that by the 
abandonment of the barque the contract to pay freight had been 
dissolved, and no freight was recoverable. The judge took the 
ground that the only question which could be discussed was 
whether or not the ship-owner was entitled to full freight. As 
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to pro rata freight, he dismissed it summarily by saying: ‘1am 
of opinion that no pro rata freight is due.’’, The Soblornstem 
was much relied upon by the counsel for the ship-owner, but not 
even noticed in the judgment. Sir Robert Phillimore ardently 
deeming that it had not sufficient bearing upon the case before 
him to require to be distinguished, and a careful comparison of 
the two cases will fully sustain him in that view. 

In The Soblornstem the owners of cargo refrained from taking 
any action whatever to secure their interests, although fully in- 
formed of what was transpiring, whereas in The Kathleen they 
not only appeared before the court, but strenuously urged upon 
it to have the cargo sold instead of being restored to the ship- 
owner, so that whatever foundation for an implied contract to pay 
pro rata freight their silence may have raised to the first case, 
their active interference effectually dispelled in the second. The 
main distinction, however, although not adverted to in the argu- 
ment, rested on this: that in The Soblornstem the vessel was not 
abandoned until the cargo had been taken out of her and safely 
landed ; whereas to The Kathleen the abandonment, as in The 
Annie M. Allan, took place in the open sea, and the vessel was 
brought into port by salvors, who forthwith placed her under the 
control of the court. 

The question might still be fairly considered as open to argu- 
ment were it not for a case decided in the English Court of Ap- 
peal in December, 1881, by Brett, Cotton, and Lindley, L. J.J., 
viz.: The Cito,' which places the law, as regards one branch of 
the question at all events, beyond all doubt or argument. It was 
an appeal from the decision of Sir Robert Phillimore upon the 
following state of facts: The Cito, a Norwegian barque, sailed 
from Wilmington, bound to Rotterdam, with a cargo of rosin. 
Three days after leaving port she was justifiably abandoned by 
her master and crew. Another Norwegian barque, subsequently 
falling in with her, brought her into Plymouth, where she was ar- 
rested for salvage. An appearance was entered in the first 
instance by her owners, and before she was released, by the 
owners of the cargo. The latter moved the court for the release of 
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their property on giving bail to respond to the decree of salvage, 
but without payment of freight. This application was opposed 
by the ship-owner, but granted by the court, and from this de- 
cision the appeal was taken. The argument before the lords 
justices was exceedingly interesting (Butt, Q. C., for the ship- 
owners, being especially ingenious), and is well worth reading, 
as it presents their case in the strongest possible light. He sought 
to put The Kathleen aside as not being in point, citing the Sob- 
lornstem as authority for pro rata freight being due, even though 
the whole freight should not be recoverable. He contended 
broadly that an abandonment of the ship does not dissolve the 
contract of affreightment. They had abandoned the ship, but 
not the contract. If the abandonment of the ship had been pre- 
mature or wrongful they would have been liable on the contract ; 
therefore, an abandonment of the ship could not be equivalent to 
an abandonment of the contract. This seems a very reasonable 
contention, and one to which it would be interesting to seek out 
a satisfactory answer. As it happened, however, that was not 
necessary in order to a decision, and the lords justices, with 
characteristic caution, refrained from committing themselves to 
any definite view concerning it. Brett, L. J., after referring to 
a preliminary point, proceeded: *‘* It is then said that the aban- 
donment of a ship so as to leave it a derelict puts an end to the 
contract of affreightment. I am not, however, at present pre- 
pared to hold this. Suppose a case of wrongful abandonment, 
it is obvious that in such a case the contract would not be at an 
end, for the owner of the cargo would sue the ship-owners on 
the contract for the wrongful abandonment. But it seems to me, 
in order to determine this case, sufficient to say that by an aban- 
donment of a ship and cargo, without any intention to retake 
possession, the ship-owner has so far abandoned the contract as to 
give the cargo-owner a right to treat the contract as abandoned, 
if he should elect to do so,’’ and the cargo-owners having so dis- 
tinctly manifested their election to treat the contract as 
abandoned in this case, the judge said that it seemed to him, 
‘**it would be wrong for the Court of Admiralty to deprive them 
of the right to treat what the ship-owner had done as an 
abandonment of the contract of affreightment,’’ and, therefore, 
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the judgment appealed from was sustained. ** This decision,’’ 
he went on to say, ** does not deal with the case of a ship that 
has been abandoned and brought in and dealt with without any 
interference on the part of the owner of the cargo.’’ It is not 
necessary to determine that case now, and we do not decide it. 
‘It follows from what I have said,’’ he adds in conclusion, 
* ** that a cargo-owner, who has not done any tortiousact, is not in 
such a case as this liable to pay pro rata freight, or any freight 
at all.’’ Cotton and Lindley, L. J.J., fully concurred. 

The law may, therefore, be contol as finally settled in all 
cases where the cargo-owner intervenes and demands a return of 
his property, free of all claims for freight, as in The Cito, or 
prays the court to sell it in order that the claims of the salvors 
may be satisfied, as in The Kathleen. But it remains an open 
question as to what would be the action of the court where the 
cargo-owner did not intervene nor appear before it at all. Would 
the ship-owner be allowed his freight ? In the absence of any 
direct assistance from the authorities, it isour own humble opin- 
ion thathe would not. He certainly cannot have any right to the 
freight in full, as there is no pretence of the contract having been 
fulfilled in the manner contemplated at the time of its inception, 
or of the cargo-owner being in anywise ‘responsible for such non- 
fulfilment. Neither can it be contended that by his non-inter- 
vening the latter could be construed to have accepted delivery of 
the cargo at the intermediate port, and thereby raised an implied 
contract to pay pro rata freight. 

Having once abandoned his vessel, with neither spe recuperan- 
di nor adimus revertendi, the ship-owner must be held to have 
given up all benefits that could accrue to him under the contract. 

As*already stated, the two cases given above are the only ones 
in the English Reports we have been able to find directly in point, 
and a diligent search through the American authorities and re- 
ports has not developed any at all. There are, of course, mul- 
titudes of cases where vessels have been disabled, and the voyage 
terminated at an intermediate port, such as Gray v. Waln,' and 
Welch v. Hicks ;? but none that are even reasonably analogous to 
those just discussed. 
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We now proceed to examine the second question, brought in 
the principal case. 

The Effect of Abandonment upon the Ship-Owner’s Right to 
General Average.—On reference to the principal case it will be 
seen that the vessel, previous to her abandonment, suffered severe 
injury through the ineffectual efforts of the steamship Irthing- 
ton to take her intow, the schooner’s hawsers being broken and 
lost, her bowsprit and gear carried away, and other damage sus- 
tained, and that the court held the cargo was liable fora general 
average contribution toward those losses. A somewhat lengthy 
and minute examination into the authorities will be necessary in 


order to show that that decision was not in accordance with the 
law. 


The claim for contribution was opposed upon two grounds : 
First, that the Admiralty Court had no jurisdiction in questions of 
general average ; second, that by the abandonment the ship-owner 
had parted with the possession of the cargo, and therefore 
lost his lien upon it for general average ; and with all due submis- 
sion to the learned judge who decided the case, as a result of our 


reading of the authorities, we have come to the conclusion that 
upon both the above grounds the claims should have been rejected. 
First, the Court of Admiralty has no original or ordinary juris- 
diction in cases of general average. Loundes in his admirable 
treatise on General Average,' has the following :— 

‘¢The Court of Admiralty which,from its mode of procedure 
would seem to have special facilities for dealing with ques- 
tions of general average, had for many years persistently 
refused to touch them, as being outside its jurdisdiction.? 
There was, bowever, one case in which such a duty was forced 
upon it, viz.: when there was in the custody of the court a°fund 
representing the proceeds of the cargo, and where claims for 
general average were made against that fund in virtue of the 
ship-owner’s right of lien. In such a case, the court being under 
the necessity of determining to whom the surplus of the fund in 
question should be given, was, and still is, compelled, inci- 
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dentally to adjudicate on the question of general average thus 
brought before it. 

** In Cargo ex. Galam,' where Lord Kingdown, in giving judg- 
ment, pointed out that though the master would have no right after 
parting with the possession of the cargo, which would put an end 
to his right of lien, to go before the Court of Admiralty and re- 
quest that court to enforce his claim, yet this was entirely dif- 
ferent from his present application, which was simply that the 
court would not take the property out of his hands without giving 
effect to that right of lien, which he himself at that moment had, 
as against the owner of it.’ 

The italics are our own, as they serve to make clearer 
the wide distinction existing between the position of the ship- 
owner in that case and in The Annie M. Allan, which entirely 
deprives the Cargo ex. Galem of the force sought to be given it 
by the learned judge in The Annie M. Allan, the distinction being 
that while in the former case the master had continuously pre- 
served his lien upon the cargo, or the fund that represented it, 
and nothing could be done with it until that lien was disposed of, 
either by being satisfied or rejected, in the latter case the master 
had finally abandoned both ship and cargo, and only gained pos- 
session of his ship through the same medium, ¢.e., the Admiralty 
Court, which restored the cargo-owner to the possession of his 
property. Again, there was no fund for the court to administer, 
and, therefore, no analogy of that kind between the two cases. 

A still more conclusive argument against the jurisdiction of the 
court is furnished by the significant silence of the act constitut- 
ing the Colonial Vice-Admiralty Courts, viz.: ‘* The Vice- 
Admiralty Court, Act 1863,’’? in which, at sect. 10, among all 
the classes of questions enumerated over which the courts are 
given control, there is none mentioned under which, by any 
reasonable construction, the authority to deal with questions of 
general average can be found. : 

In the United States courts the question as to the jurisdiction 
of the courts in these cases awaits an authoritative decision in 
order that it may be ghtisfactorily settled. The earliest reported 
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case is the well-known one of Cutler v. Rae,! which Conkling, in 
his United States Admiralty,? says is ‘* the only suit in admiralty 
to enforce a claim for general average that appears to have been 
brought to the notice of the Supreme Court, if it be not, indeed, 
the only one that has been instituted in an American court.’’ It 
was there held by the majority of a divided court, Taney, C. J., 
delivering judgment, that no action lay by a ship-owner against 
the consignee of cargo for general average on account of cargo 
which the master of the vessel had delivered up to the consignee. 
But it was not decided whether the proceedings might not have 
been taken in rem before the goods were delivered. The author- 
ity of this case has been much weakened by subsequent 
decisions and criticisms. In Dike v. The St. Joseph,’ the court 
said: ‘*The decision, however, in the case of Cutler v. Rae was 
by a divided court, and it has not been satisfactory to the pro- 
fession, nor was it a decision in accordance with the prior deci- 
sions of the Supreme Court.’’ See also per Curtis, J., in Dupont 
de Tremours v. Vance.‘ 

Mr. Goodwin, in his interesting article on ‘* Maratime Liens,”’ 
in the American Law Review, for March, 1882, shrewdly re- 
marks of Cutler v. Rae that the ** proceeding was in personam, 
and, therefore, merely called for the decision of a question of 
personal liability in the Admiralty Court ; and, further, that the 
libelee was a mere consignee of goods — not their owner ; so that 
the actual decision is in truth confined to the adjudication of the 
narrow principle that a naked consignee of goods is not liable in 
the admiralty in a general average contribution,’’ and further 
on he sums up a brief discussion of the question, thus : — 

‘*It may be added that the enunciation of doctrine being 
obiter dicta, as expressed in Cutler v. Rae, has never met with 
the approbation of the profession, and although no formal over- 
throw of it has ever been effected by the Supreme Court, it may 
be assumed that it will not stand the test of a revision before 
that court should an opportunity for such revision occur.’’ 5 
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2 Vol. I., p. 25. The Sarah Jane, 1 Low. 204; The 
3 6 McLean, 573. Congress, 1 Biss., 44; Gloucester Ins, 
* 19 How. 162. Co. v. Younger, 2 Curt. 333. 


3 
ll 
e 
y 
of 
in 


552 ABANDONMENT OF SHIP-OWNER’S RIGHT TO FREIGHT. 


Finally, Parsons, in his Shipping and Admiralty, gives it as 
his opinion that Cutler v. Rae is wrongly decided, as there is no 
subject over which the admiralty should more properly exercise 
jurisdiction than general average. 

It may, therefore, be safely concluded that while the English 
admiralty courts would refuse to exercise jurisdiction in general 
average, except where there is a fund in court to be administered, 
the American courts are prepared to exercise that jurisdiction, 
unless there should be special reasons to the contrary arising out 
of the circumstances of the particular case. 

The second objection taken against the claim of the ship-owner 
for general average was that by the abandonment the master 
of the vessel had parted with the possession of the cargo, and 
having thereby lost his lien upon it, there was nothing to sustain 
the claim. Here, again, we are met withthe same decisiveness 
in the English courts, and the same uncertainty in the American, 
as we found on the question of jurisdiction over general average 
suits.. The real point at issue is, whether or not there is a mar- 
itime lien for general average, because if there be, possession of 
the property over which the claim is sought to be exercised, is 
not essential." 

In England there is no question upon this point, as The North 
Star? clearly decides that there is no maritime lien for general 
average ; but that itis a mere possessory common-law lien, and 
that possession of the goods is absolutely essential to its enforce- 
ment. In the United States it may fairly be regarded as a 
vexas quessio, for while in Beane v. The Maryurka ® it was held 
on the authority of Cutler v. Rae,* that there was no such lien 
upon a vessel for contribution in general average, because ** the 
only lien which existed was a common-law lien dependent upon 
possession, and lost when possession terminated,’’ in the later 
case of Dupont v. Vance,®> it was held that the owners of the 


1 The Bold Buccleugh., 7 Mo. P. C. 2 Lush. 45. 
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cargo jettisoned had a maritime lien on the vessel, enforceable by 
proceeding in rem in the admiralty." 

The learned judge who decided The Annie M. Allan proceeded 
upon the assumption that there was no maritime lien, but sup- 
' ported the ship-owner’s claim on the ground that the vessel had 
never really been out of his legal possession, citing, as authority 
for this, Thornley v. Hobson.? But we submit that that case 
was so very different from the one he had to decide, as strictly 
speaking, not to be a point at all. In Thornley v. Hobson the 
master of a vessel in distress did not actually part possession with 
her until the salvors came on board and took control at his in- 
stance and with his full consent. In fact, he constituted them 
his agents for the salving of the vessel, he himself and his crew 
being too exhausted and enfeebled by effort and exposure to be 
any longer competent to manage her. Whereas, in The Annie 
M. Allan the abandonment was total and final, and the vessel left 
absolutely to the mercy of wind and wave, with little or no ex- 
pectation of ever being seenagain. Consequently, as it seems to 
us, that the possession of both ship and cargo being thus parted 
with, and there being no maritime lien for general average, the 
learned judge was in error in allowing the claim of the ship- 
owner, as against the cargo for a contribution towards the losses 
he had sustained. 

We have now reached the limits marked out for ourselves in 
this brief and necessarily imperfect review of some of the inter- 
esting questions involved in the decision of The Annie M. Allen. 
There are some further inquiries suggested by that case, which, 
however, space would not permit us to pursue, such, for in- 
stance, as whether the claim for contribution could not have been 
successfully resisted on the ground, that as the vessel had to be 
abandoned subsequently to the injuries for which general average 
was sought, the sacrifice, therefore, had not been of any benefit 
to the cargo. The principle is clear that general average can 
only arise where the sacrifice for the common benefit has accom- 
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plished the object,' and that it is the deliverance from an imme- 
diate impending peril by a common sacrifice, which constitutes 
the essence of the claim.? But the application of this principle 
is not necessary to the present inquiry and does not, indeed, fall 
properly within the scope of this article, and however inviting the 
subject may be we must pass it by without discussion. 


James M. Oxtey. 
Hauirax, Nova Scorta. 


1 Williams v. Suffolk Ins. Co., 3Sumn. 2 Columbia Ins. Co. v. Ashby, 13, Pet’ 
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‘THE MARRIED WOMEN’S PROPERTY ACT, 1882” 
(ENGLAND). 

The above act is a measure of such great practical importance 
that it deserves the attention of a far larger public than generally 
concerns itself with the details of social legislation, for it affects 
every one in England, Wales, or Ireland who has a wife or a 
husband. It has not infrequently been found that acts passed 
with the best possible intentions of improving the position of 
certain classes, have in practice caused vexations, trouble, and 
needless expense to those intended to be benefited by them; but 
the present one will, I think, prove to a great extent an excep- 
tion in this respect; but though this be so, it cannot be expected 
that an act which makes such sweeping changes, as it undoubtedly 
does, in what was once considered one of the main principles of 
our law, can take effect without giving rise to some litigation. 

The act might be stated briefly, and possibly not inaccurately, 
as consisting of a series of provisions, by which a married woman 
is placed, as regards rights of property, on as nearly as possible 
the same footing as a single woman. That this should be, is to 
the minds of some a cause of lamentation, and it has been urged 
that it will occasion ‘* division ’’ in the household; that the wife, 
now that she has complete control over her part of the fortune 
brought into partnership by marriage, may be inclined to destroy 
the privileges of her lord and master as the recognized head 
of the establishment. I do not, however, perceive any great 
cause for anxiety on this score, nor any very particular occasion 
for sympathy with the lord and master under such circumstances, 
for it strikes one, that it is in those establishments where the 
head of the household elects to ‘‘ lord-and-master’’ it, that the 
act may prove beneficial. 

It can well be understood that to a certain class of men the 
act must be distasteful. For men, who for years have enjoyed 
the privilege of entirely absorbing the fortunes, incomes, and 
earnings of their wives, to find themselves almost suddenly 
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stripped of that which they had learned to look upon as their 
absolute right, must, to say the least, be trying. So, from the 
husband, who, with truth and much self-satisfaction, was accus- 
tomed to inform his wife that ‘‘ what was hers was his, and 
what was his was his own;’’ and from those gentlemen who 
looked on matrimony as a pecuniary speculation; and from the 
hulking scoundrel, who, in idleness and debauchery, supported 
himself upon the hard earnings of an industrious wife, — from 
each and every of these, surely it is only to be anticipated that 
a growl must escape. 

It has been suggested by a facetious few, that, so badly are 
married men treated by the act, it must owe its origin to con- 
firmed bachelors. Others ascribe it to the efforts of those ladies 
whom questionable taste chooses to designate the ‘*‘ shrieking 
sisterhood; ’’ but whether it is due to the former or the latter, 
or even both, I say all praise to them, be who they may, if by 
their exertions the Legislature has been influenced in any way 
in granting to married women the right to enjoy that which 
morally was always their own, and now, I am-happy to say, is 
legally so. 

Before treating of the act itself, it will perhaps be as well for 
us to glance at the law as it formerly stood with regard to mar- 
ried women, and also at the various modifications thereof, which 
have finally culminated in the present act. 

To have talked in former days of married women’s property, 
would have savored rather of a paradox. If you turn to the 
index of any old law book, or, for the matter of that, to even 
a comparatively modern one, and then look for the words, 
** Married Women,’’ you will, without doubt, be met with 
the cross-reference of —‘* see Husband and Wife.’’ Now, this 
cross-reference was really indicative in itself of the true posi- 
tion of a married woman. No sooner did she enter into matri- 
mony, than her identity became absorbed in that of her husband, 
so that, in contemplation of the law, she had no separate exist- 
ence. 

This state of affairs doubtlessly originated with the best 
intentions, for, by destroying the legal identity of a married 
woman, it was imagined she was placed in a position which was 
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most to her advantage. Women were wont to be regarded as 
the weaker sex, and therefore to require for themselves and 
their property the more careful control of those who were 
looked upon as their most natural guardians. Therefore, im- 
mediately upon marriage, the husband became entitled not only 
to the custody of the wife, but also to the whole of her prop- 
erty, whether already in her possession or subsequently acquired, 
with the exception of her paraphernalia of real estate, in the 
latter of which he took a qualified, though nevertheless a sub- 
stantial interest. 

Such were the extensive rights with which a husband was by 
law invested, in consideration of the obligation, which he incurred 
by marriage, of maintaining his wife. Yet at the same time the 
wife had no legal remedy in case of his refusing or neglecting 
to perform the duties in consideration of which he acquired 
these rights, nor could she gain any relief in case of his insol- 
vency or bankruptcy. The property which had been hers, how- 
ever large, was as much at the mercy of creditors as of himself. 

On the other hand, the wife could not be sued in any way, 
even for necessaries.' In certain cases her contracts for neces- 
saries might bind her husband; but never herself or the property 
which had been hers. 

In this rigid and one-sided state of the law, it was perhaps 
not surprising that the courts of equity should have found it 
necessary to interfere, for the purpose of protecting married 
women from the losses, extravagances, and short-comings of 
their husbands, and with this object was originated the doctrine 
of separate estate, whereby a married woman was enabled, with 
the intervention of a trustee, to hold, for her ‘separate use, any 
gifts which were made to her absolutely, whether by her hus- 
band or by a stranger. Equity also gave her a right to a settle- 
ment on the part of the husband, when the aid of the Court of 
Chancery was invoked to enable him to obtain property to which 
he was entitled in her right. 

It will be readily seen, that though in some cases, settlements 
were sufficient to protect the interest of a certain class of married 
women, there were others dealing with a different class, where 
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they were altogether insufficient for that purpose. For instance, 
in the case of a working woman. No settlement, even if it could 
have been afforded, would have prevented a drunken and disso- 
lute husband converting her earnings to his own use. 

To meet, in some degree, such cases as the last, there came 
into operation on the 28th of August, 1857, an enactment entitled 
‘*The Divorce and Matrimonial Causes Act,’’ which provided, 
that a wife deserted by her husband, might, at any time after 
such desertion, apply to a magistrate or justices for an order to 
protect, against her husband and his creditors, any money or 
property she might acquire by her own lawful industry, or might 
be possessed of after such desertion, and the protection thus 
afforded related back to the commencement of the desertion. 

It will be observed that this act only afforded protection to 
those women whose husbands had deserted them, and in no way 
made provision for those whose drunken and dissolute partners, 
though preying on their earnings,*had not even sufficient con- 
sideration to lighten their burden by ridding them of their 
presence. But of cause the object of the act was to prevent the 
husband returning to the wife he had deserted, and stripping her 
of the few things she had scraped around her as a home for her- 
self and children. 

Wives deserted by their husbands undoubtedly wanted, and 
were well entitled to the protection afforded by this act; but 
equally as much was protection needed for the poor creatures 
I have before mentioned, whose idle and drunken partners still 
pestered them with their presence. After a long lapse of time, 
and in ultimate deference to agitation, the Legislature awoke to 
the actual fact that still further improvement might be made in 
the law relating to the property and earnings of married women, 
and the 9th of August, 1870, saw come into operation an act 
known as ** The Married Women’s Property Act’’ of that year. 
This act, though not as perfect as it might have been, was never- 
theless a step in the right direction, and materially improved the 
position of married women. Its most important section was 
undoubtedly the first, which provided that the wages and earn- 
ings of any married woman, and the money and property acquired 
by her through the exercise of any literary, artistic, or scientific 
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skill, and all investments thereof, should be deemed and taken to 
be property held or settled to her separate use, independent of 
any husband. The act also enabled her to effect an assurance 
upon her own, or her husband’s life, and power was also con- 
ferred upon her to take civil, or criminal proceedings, in her own 
name for the protection of property declared by the act her sep- 
arate estate. 

Having thus far ameliorated the position of married women, 
Parliament, which does nothing hastily, abstained from taking 
further steps towards improving their position until last year, 
when on the 14th of February, a bill was introduced into the 
House of Lords, with the object of consolidating and amending 
the acts relating to the property of married women. After some 
few amendments, it passed both Houses and on the Ist of Jan- 
uary of this presént year it came into operation under the title 
of ** The Married Women’s Property Act, 1882.” 

To the many, who from perusal of the act itself learned for 
the first time the nature of the sweeping changes which it has 
effected, it must have occasioned a feeling of surprise, to find 
the position of a married, woman so completely altered. Two 
years, or even less, ago, the most sanguine supporter of the cause 
of married women could not have dreamed that by this date so 
radical a change in their status could possibly have taken place; 
but it has, and a married women is now capable of acquiring, 
holding, and disposing of any real or personal property as her 
own, in the same manner as if she were a single woman. Mar- 
riage no longer operates as a transfer of the wife’s property to 
her husband, and no matter whether she was married before or 
since the 1st of January of this year, whatever property she may 
now acquire, belongs to her absolutely, to sell, give away, leave 
by will or otherwise dispose of as she may think fit, and this too 
without any concurrence on the part of her husband, or the in- 
tervention of a trustee being necessary. 

Trustees are no longer required to preserve her property to 
her separate use, though in respect of existing, and even future 
settlements, if executed, they are and will be essential. That 
there will be settlements in the future, I have but little doubt, 
despite the act, for when it is desired to make provision for the 
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children of a marriage, a settlement will be necessary; and in 
some other cases it may be advisable for the purpose of pro- 
tecting a wife against herself, for we know that frequently, 
where a woman marries a spendthrift husband, she needs pro- 
tection quite as much against her own desire to give him her 
money, as against his to take it, and though the act declares 
that any property she may possess or become entitled to shall be 
absolutely her own, there is nothing to prevent her handing it 
to her husband immediately it comes into her possession; and 
if women, inclining to their natural good nature, act upon this 
principle, I fear in many cases the remedy offered by the act 
will be as bad as the original disease. 

The separate identity of a married woman is now so com- 
pletely recognized that if she enters into a contract, or even 
orders articles from a tradesman in her own name, she renders 
her separate estate liable in respect of the same. This, at times, 
may possibly place tradesmen in a little difficulty, as, in the 
event of their accounts not being discharged as promptly as 
they could wish, it may be necessary to sue, and as they may 
not always know what ladies have or have not separate property, 
they may be in some doubt against whom to bring their action. 
Of course, the tradesman’s way to prevent this difficulty will be 
not to give credit, and if the act has the effect of curtailing the 
vicious custom of running long bills, it will have another good 
result to place to its credit. Of course, if a wife has no separate 
estate, and the articles she orders or the contracts she enters into 
are such as to entitle her to pledge her husband’s credit, he will 
be liable. 

As we have seen that a married woman can hold and enjoy 
property, contract, and is endowed with all the legal advantages 
of a single woman, it is only to be anticipated that she should 
have the same remedies and be subject to the same liabilities as 
those which affect the latter. Accordingly, the act provides that 
a married woman may sue and be sued, and in any actions 
brought by or against her, it is unnecessary to join the husband 
as a party, the damages or costs recovered by her being her 
separate property, and any damages or costs recovered against 
her being payable out of her separate estate, and not otherwise. 
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Beyond the liability of being sued in respect of her contracts, 
she is, where trading separately from her husband, subject to 
the bankruptcy laws. This provision, however, only applies 
when she is carrying on a separate trade; so, that if she be 
trading in partnership with her husband, it does not apply. Nor 
is it applicable when a woman is not trading, — as, for instance, 
if she merely buys furniture, articles of attire, or other things 
of a like nature. She cannot be made bankrupt by reason of 
her failing to liquidate the debts occasioned by such purchases, 
but she can, nevertheless, be sued in respect of the same. By 
enforcing the bankruptcy laws against her, some difficulty may 
occur in proving whether she is or is not carrying on a separate 
trade or business; this, however, could not be obviated, as such 
a question is purely one of evidence; but where the husband 
and wife are carrying on business in distinct premises, and in 
no way associated with each other, there can be but little or no 
difficulty in this respect; but trouble may arise where their 
separate businesses are common to either sex, and are carried 
on under the same roof or in the same premises; and it is quite 
possible that the latter may frequently be the case, for it must 
be borne in mind that to enable a married woman to carry on a 
business separately from her husband, it is unnecessary that 
they should be living apart, for the wife can trade on her own 
account equally as well during co habitation as when she is 
separated from her husband. All that is required to render it 
her separate business, is that the husband should not interfere 

in its management, though he may be employed in it. For 
example, if a woman carrying on a trade engages her husband 

to carry home the articles sold, and pays him so much a day or 

a week for his labor, it would still be her separate business, and 

she would be entitled to the profits arising therefrom; but if he 

worked in the business, and was paid nothing, then the profits 

would not be her separate property, and he, moreover, would 

be personally liable for the trade debts.? 

It will doubtlessly occur to the minds of some, that this right 
of separate trading, and the absolute vesting of property in 
married women for their independent use, must, as a conse- 
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quence, offer facilities for fraud upon creditors, in the event 
of collusion between the husband and wife for that purpose. 
This possibility did not escape the attention of the framers 
of the act, and as one of the means for preventing anything 
of the kind, special provision was made that where a wife lends 
to the husband any sum of money, or entrusts him with her 
property for the purpose of assisting him in his business, then, 
in the event of his becoming bankrupt, the money or property 
so lent or entrusted is to be treated as Ais assets, and the wife is 
not entitled to claim any dividend as a creditor until such time 
as all the claims of the other creditors have been satisfied. This 
may, at first glance, seem hard upon the wife, for one is apt to 
think that small harm would be done in allowing her to stand 
in equally with the other creditors of the husband’s estate; but 
on consideration it will at once be obvious that, were she 
so allowed, the husband might be afforded an opportunity of 
defeating and postponing the claims of other creditors by fraudu- 
lently describing property as his wife’s, which really was his 
own. 

The beneficial provision contained in the act of 1870, which 
rendered the wages, earnings, money, and property gained or 
acquired by a married woman apart from her husband, and the 
investments thereof, her separate estate is, as might be expected 
in an act which so widely extends the rights of married women 
as the present one, re-enacted. 

With regard to the investment of her earnings, the mere fact 
of their standing in her sole name is deemed sufficient evidence 
that she is entitled thereto for her separate use so as to authorize 
her to deal with them and to receive the dividends and interest 
without the concurrence of her husband, and so far as any lia- 
bility may be incident to such investments, her separate estate 
alone is liable. Therefore, in the event of a married woman 
holding shares in a company, the capital of which is only partially 
called up, her separate estate and not her husband’s is liable to 
pay the calls made. The result of this is, that if a married 
woman without separate property were to become the proprietor 
of such shares there would be no means of enforcing payment 
of the calls. The act, however, provides that the corporation or 
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joint stock company, shall be required or authorized to admit a 
married woman as a shareholder, if the same is forbidden by the 
act, charter or by-laws by which the company is governed. Thus 
protection is afforded to companies which otherwise might be 
exposed to the necessity of receiving and registering the transfer 
of shares to married women, who might virtually be insolvent. 

Beyond stocks, shares and such like securities, the act opens 
another form of investment to married women, one which, besides 
being a most unselfish form of thrift, is at the same time to those 
of small or limited means, one of the most provident. I refer 
to life assurance. By the act of 1870, power was conferred upon 
a married woman to effect a policy of assurance on the life of 
herself or her husband for her separate use ; but it did not go to 
the intent of enabling her to effect an insurance in favor of her 
children, the husband alone having power to create such a trust. 
By the present act, however, she is rendered competent to effect 
a policy, not only for the benefit of her husband, but of husband 
and children, or of her children alone, equally as well as the 
husband might and can do, and provided that it be expressed on 
the face of the policy, that it is effected for the preceding pur- 
poses, a trust will be created in favor of the object therein named, 
and the moneys payable under such policy will not, so long as 
any object of the trust remains unperformed, form part of the 
estate of the assured, or be subject to his or her debts. Should, 
therefore, the husband or wife, upon whose life such a policy is 
effected, subsequently become bankrupt, the policy will not form 
part of his or her assets, but will continue in force for the bene- 
fit of those in whose favor the assurance is created. If, however, 
it be proved that the policy was effected with the object of 
defrauding the creditors of the assured, then the former are en- 
titled to receive, out of the moneys payable under the policy, a 
sum equal to the amount of the premiums so paid. 

I must add, with regard to the right of a married woman to 
create by policy of assurance the trust which I have mentioned, 
that it does not enable her to create a trust by insuring her hus- 
band’s life in favor of her children or for his benefit, nor can a 
husband, under this section of the act, insure his wife’s life. 

I have pointed out in the earlier part of this paper that accord- 
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ing to the common-law doctrine, marriage operated as a merger 
of the wife’s personal existence in that of her husband. As a 
consequence of this unity of person they could not steal each 
others goods, nor commit a felony the one against the other, 
neither could they acquire any civil rights against the other, or 
apply to any civil court to enforce them, unless the wife was 
judicially separated from her husband. Even the act of 1870, 
though it empowered a married woman to take either civil or 
criminal proceedings for the protection of her separate property, 
it did not in express terms enable her to proceed against her 
husband.’ But now for the protection of her separate property 
she may take either civil or criminal proceedings equally as well 
against him as against a stranger; she can sue for damages for 
breach of contract, for libel or slander on her in her separate 
business, for trespass, or in ejectment. She can obtain an injune- 
tion to restrain any nuisance which is injurious to her separate 
property, or to restrain her husband from injuring that property,’ 
and she may sue upon any bill of exchange or cheque, whether 
payable to her when married or single. All these civil proceed- 
ings may be taken by the wife against the husband with one ex- 
ception, and that is, that no wife is entitled to bring any action 
against her husband in respect of wrongs committed by him 
against her as are of a merely personal character. For instance, 
she cannot bring an action against him for libel, or slander, 
neither for assault, though in the latter case he may be criminally 
proceeded against for his offence against the law. 

With regard to any criminal proceedings she may institute 
against him, the act makes special provision, that though the 
wife is to have the same criminal remedies against her husband 
as against a stranger, such criminal remedies shall not be adopted 
against him for any act done whilst they are living together, 
with regard to property claimed by the wife, unless the husband 
commits such act when leaving or deserting, or about to leave or 
desert her. So that if during cohabitation the husband steals 
her property, or in a playful mood destroys it, she is unable to 
prosecute him; but if, at the time he steals or destroys it, they 
are living separate and apart, or he is about deserting her, then 


1 Per Hall, V. C., In re Poole’s Estate, * Wood v. Wood, 19 W. R. 1049, 
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there is nothing to prevent her proceeding criminally against 
him. 

Although the act does not confer upon the husband any civil 
remedies as against the wife, it nevertheless renders her liable to 
criminal proceedings by him to the same extent as criminal pro- 
ceedings may be taken by her against him. So that if the wife 
now elopes with another man, and, at the time of quitting her 
husband’s roof, takes with her such of his property as fancy 
prompts, she can be prosecuted. 

To enable these civil and criminal remedies to be put in force 
by the husband or the wife against the other, it is at once appar- 
ent that it was essential that the old bar to their giving evidence 
against each other should be removed, and this the act has done. 

As a further accompaniment to the advantages which married 
women gain by the act, is the responsibility of maintaining, out 
of their separate property, not only their husbands and children, 
but also their grandchildren, when they have become chargeable 
to any union or parish. The act of 1870 first imposed on them 
the liability of maintaining their husband and children, but it 
did not extend to the grandchildren. But, though a married 
woman is liable for their maintenance, as stated, it must be re- 
marked that such liability is confined to her own children and 
grandchildren, and does not extend to the maintenance of the 
children of her husband by a former wife. Neither does it re- 
lease the husband from the liability of maintaining her children 
and grandchildren, provided that he be in a position to do so. 

This, briefly, is the law now regulating the property of mar- 
ried women, and I think there are but few who will fail to admit, 
that as it now stands, it amounts to no more than a proper 
recognition of rights which all married women should be entitled 
to enjoy in respect to their own property. 

That the law should have ever encouraged the possibility of a 
wife being ruined and left destitute, by reason of her property 
being squandered or lost by a spendthrift or improvident hus- 
band, was nothing short of monstrous. There are doubtlessly 
some who say, Yes, but women should be careful whom they 
marry. I admit that, but love and wisdom are not always found 
hand in hand, and if people are weak and do not exercise the 
judgment which it is advisable they should, then most assuredly 
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steps should be taken to protect them from the wiles of the 
crafty and heartless. For instance, nothing can justify a man, 
virtually a pauper, in inveigling an heiress into marriage with 
him, solely with a mercenary object, and if proof be wanting 
that such things do unfortunately occur, we have only to turn to 
the sad cases so frequently paraded before us in the divorce 
court. That the present act will absolutely prevent mercenary 
marriages I do not for one moment contend ; but it will certainly 
be placing it beyond the power of a man, who would enter into 
matrimony with such motives, to beguile, by seeming indiffer- 
ence to monetary affairs, a woman into a marriage without a 
settlement, and thus confiscate to his own use her entire fortune, — 
rather may we now anticipate the- impecunious bridegroom 
craving a settlement to secure to him the advantages of a good 
annuity. Of course, as I have before indicated, there is still the 
possibility of a woman being cajoled by her husband into hand- 
ing over her property to him, but this could not be prevented, 
neither, probably, would it be as well if she were absolutely 
restrained from doing this, for there may be occasions when a 
timely loan, or help from the wife may be of great assistance to 
the husband, and if a good husband, to this most assuredly he is 
entitled ; but unfortunately all husbands are not good or provi- 
dent ; if they were, the married women’s property act of to-day 
would, without doubt, be a superfluous and useless measure, 
and as they are not, then by all means let there be offered to 
wives protection and security of which they may avail them- 
selves, if they choose. It must not be imagined from the 
remarks which I have offered upon the act, that I consider it 
perfect in every respect. That it has imperfections I am fully 
prepared to allow, but that the proper course has been adopted 
in recognizing the right of every married woman to have and 
enjoy her own property, must, I think, be assented to by all. 
When they take into consideration the grievous hardships which 
were inflicted in the old state of the law, and if the present act 
serves to prevent or even lighten such hardships, it must be a 
source of satisfaction to all in whom nature has implanted an 
appreciation of that which is just and equitable. 


T. W. Tempany. 
LONDON, ENGLAND. 
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Political judges have always found, in the practical necessity 
for ascribing some discretionary power to the courts, a defence 
of their illegal proceedings, while the same fact has furnished 
others a no less consistent excuse for escaping from the labor- 
ious application of principle. The former circumstance caused 
Camden and Gibbon to utter their oft-repeated protests against 
judicial discretion; the latter has helped in no small degree to 
lay the law open to the charge of uncertainty. Both are founded 
on a misconception, often wilful, of the true nature of the sub- 
ject. On the other hand, it has been said that the law recognizes 
only a legal, sound, or just discretion, detining that, in effect, as 
the nicest ethical sense. If this is intended merely as advice to 
the courts in the general performance of their official duties, 
there can, of course, be no objection to it; but when it is sought 
to control thereby the decision of those questions which com- 
pose that distinct jurisdiction called discretionary, there is a 
confusion of the probable historical reason for a particular 
result with the theory of the law. As a matter of fact, a judge 
usually consults his conscience in fixing a day for appearance. 
That is the history of his order, but it must be entirely ignored 
in analysis, in which it is as immaterial as it is always incapable 
of proof. He has not the liberty of acting according to his 
ideas of right, but of acting as he pleases. The important, 
yet obvious distinction must be borne in mind, however, that 
although in the exercise ofgits discretion the court is as free to 
come to one conclusion as to another diametrically opposed to 
it, the preliminary point, whether the decision is within the 
range of its discretion, is to be determined by the same method 
as every other question, —by theoretically invariable rules. 
The discretion under consideration is limited by the rules of 
law, but not guided by them. It bears the same relation to the 
latter, that they bear in this country to the constitutions. As 
long as this relation is preserved, Lord Camden’s fears for the 
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liberty of the subject, as well as those of others for the sym- 
metry of the law, are groundless. 

That such a power should be allowed to grow wp in an ancient, 
rigid system is not strange, when we remember how closely the 
judicial function way united with the other prerogatives at the 
time the royal authority was established. The representative 
of the king acted more like an executive than a judge. ‘* The 
judicial power was not distinct from other prerogatives; the 
rulers, however, in the exercise of that office did not themselves 
act decisively, but used their authority only to establish a tri- 
bunal, chosen by the community or the parties, to whose sentence 
they lent their sanction.’ It is natural, then, that they should 
have felt themselves at liberty to apply the arbitrary methods 
of the prerogative to such matters as they did determine, — 
which, not being the main controversy, concerned the sovereign 
dignity, — rather than the decision of the issue. In this they 
made no distinction between questions for the cabinet and for 
the judge, between a contempt of court and of the king’s person. 
A glance into the old records shows the procedure in the two 
cases to be the same.? This character of the power remains, to 
a large extent, as the greater number of matters resting in dis- 
cretion involve the court’s convenience more than the rights 
of the litigants. Indeed, almost all the heads of this jurisdic- 
tion may be reduced to the control over court machinery. 

The most important question connected. with the subject is, 
‘*How far may such acts be reviewed by a higher court?” 
If they are properly discretionary, there can be but one answer. 


They are in no sense subject to review. 


contradicts the premises. 
prohibiting its exercise. 


1 Bluntschli-Brater Staats-wérterbuch, 
Vol. IV., p. 184 (“*Gericht’’). 

2 The subject of contempt furnishes 
the typical case of judicial discretion, 
and the similarity above mentioned is 
very striking. In one case of false im- 
pri ent, the defendant having diso- 
beyed the court, the plaintiff recovers 
damages, and the defendant ‘is commit- 


Any other answer 


It would be giving a power, but 
Again, a decision can be reversed only 


ted to prison for contempt of our Lord, 
the King.’”’ Abbreviatio Placitorum, Hill, 
82 ed., L., rot. 79, p.296. Henry de Beau- 
mont, having refused to give his advice 
to the king in council, in a purely polit- 
ical matter, is imprisoned, and the record 
uses the same words in effect as in the 
other case. Jb., Trin., 16th ed., IL, rot. 
42, p. 842, 


XUM 
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on the ground that the judge has not, as between the parties, 
executed the command of the law. But the command was, to 
choose; he has not gone beyond the courses offered. In fact, 
as was said by Mr. Senator Tracy,’ the supposition of an ‘* over- 
ruled free agency ’’ is utterly inconceivable in legal reasoning. 
But we are told that ‘* discretion must be exercised in accordance 
with law.’’? This does not place the matter in a new light, for 
it consists simply of a pro tempore change of an adjective into an 
adverbial phrase. It is the old error of requiring the discretion 
to be just, of guiding it by something external, of granting and 
retracting freedom from control in the same breath. If a rule 
is laid down, the court has judicially legislated on the subject, 
and there is no way of distinguishing it from any other portion 
of the legal system. For it is impossible that there should be a 
divided supremacy, except in the sense that the rule defines the 
province of freedom, but leaves it absolute within that province. 
This is illustrated by the case of Medway v. Swan,’ where it was 
held that a motion to file a supplemental error was addressed 
to the court’s discretion, if there was laches; but if there was 
not, then the court had no discretion, and a denial of the motion 
was an error. A line may be drawn, and all the cases falling 
on the one side of it held proper, all falling on the other, im- 
proper, subjects of appeal; and the determination of the posi- 
tion of a particular case, with reference to this line, will belong 
to the former class. 

It follows that there can be no abuse of discretion. Otherwise, 
by calling a decision such, the higher court can abolish the 
authority of the lower whenever it chooses to do so. But few 
decisions cannot be reconciled with this fundamental proposi- 
tion; although no man can safely assume responsibility for the 
dicta. Of this latter class are that vast number of American 
cases in which the court refused to review, ‘* because there had 
been no abuse of discretion.’’ In others, decisions have been 
reversed, nominally on the ground of an erroneous exercise 


' Judges of the Oneida C.P.v. The J., in Holyoke v. Adams, 59 N. Y. 288). 

People, 18 Wend. 94. See also Harding v. Minear, 54 Cal. 502; 
? 2 Inst. 56, 298. Lee v. Davis, 70 Ind. 464; Reese v. Jones, 
* 46 N. Y. 200 (explained by Folger, 84 N. C. 597. 
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of power, when the true interpretation was, that the court had 
no discretion whatever. Such is Lynch v. The State,’ where, 
the jury in criminal trials being made the judges of the law, and 
the court having refused to allow arguments on the validity of a 
statute, it was rightly held as error. There, by the Constitution 
of Indiana, the defendant had a right to be heard by the jury on 
every question, and of this he had been deprived. 

There is one apparent objection to this view, based as it is on 
the very nature of the subject, that must be considered, and the 
answer to which will bring out a rule of practical importance, 
How can you reconcile with it the course in equity? The courts 
applying that system every day overrule orders which are con- 
structed independently of any -legal standard. The framing 
of elaborate decrees, in the dispatch of vast administrative 
business, and the disposal of questions of cost, temporary pos- 
session, and interposition of extraordinary remedies require the 
insertion of minutie and the imposing of conditions which must 
yary with the circumstances of each case. These are altered by 
the higher divisions of the court without the least suspicion 
of irregularity. There is a sufficient reason for this broad 
general divergence between law and equity. There was in 
chancery no series of courts, but only one tribunal. This is 
plain, as regards the relation of the inferior judges to the chan- 
cellor, for they never made a decree. He always signed it, and 
it was his decree.?, The master of the rolls was simply the first 
of the assistants, known as masters, who reported their findings 
to the court; * and when he was expressly recognized as a judge 
by the statute 3 Geo. II., ch. 30, this theory was still main- 
tained. When, by the 53 Geo. III., ch. 24, a vice-chancellor 
was created, the recognition was still more explicit, for his 
decree is made that of the Court of Chancery. There is no 
difficulty, then, in allowing a reversal by the chancellor on every 
point, for it is a rehearing before the same judge, and in no 
sense an interference with the freedom of another. The same 
is true of the ultimate appeal to the House of Lords. It was 


1 9 Ind. 541. 3 3 Bla. Com. 442. 
2 1 Woodeson, *166. 


JUDICIAL DISCRETION, 571 


clearly proved by Hale and Hargrave,! that the assumption of 
this jurisdiction, in the reign of James I., was a clear, though 
perhaps beneficial, usurpation. The administration in equity 
was direct, not derivative; the king himself distributed justice 
in that court, while at law he delegated his authority in each 
case by a writ. Chancery was part of his council,’ and took 
the place of the latter only because of the inconvenience of , 
hearing petitions there.? The substitutionary nature of the 
officers who have been mentioned extends further, and whoever 
makes a decree makes it in the king’s stead. The correct 
method of review, therefore, was by an appeal to the sover- 
eign in person* (to use Lord Nottingham’s phrase), ‘* whose 
conscience had been ill-administered.’’ He had the power of 
referring to a commission, just as in the first instance to the. 
chancellor. It was always, however, the decree of the king. 
The House of Lords simply took the place of a commission, of 


another, but not superior, chancellor. There is in reality only 


one decision, as moulded by the several officers of the court; so, 
that to the extent that the House orders any variation, such 


order must be entered as that of the court. 

The course for a court of error at law was entirely different. 
The Exchequer Chamber or House of Lords pronounced the 
judgment, and did not merely decree a rectification.” Bouvier, 
in his dictionary, calls it a new action; and such it is for the 
decision of a single question of law, since on every other point 
the acts of the court below are final. Accordingly, it was held 
in Mellish v. Richardson,’ that the record may be amended, even 


' Holt’s “ Jurisdiction of the House of 
Lord’s,” passim, published with an elab- 
orate introduction by Hargrave. The 
controversy, as to the original jurisdic- 
tion of the English peers, and as to their 
appellate jurisdiction, other than upon 
writs of error, was a long and bitter 
one. Hale opposed all their claims, and 
successfully in the end, except as to the 
one point referred to above. It has been 
admitted generally in modern times that 
he was entirely in the right. The book 
contains much valuable information in 


regard to the early history of the English 
judiciary. Its substance is given in the 
introductory chapter to Sugden’s ‘Law 
of Property.” 

2 Hale’s Jur. H. L., ch. 6. 

® Spence’s Eq. Jur. of the Court of 
Chancery, 335, 337. 

* Hale’s Jur. H. L., ch. 31. 

5 Hale’s Jur. H. L., ch. 31. 

® Fowler’s Exch. (2d ed.) 212; Macq, 
H. L. Cas. 275. 

73 Bla. Com. 55. 

& Fin. 233, 


ul 
e, 
id 
a 
on 
he 
ng 
ve 
he 
by 
ad 
in 
is 
un- 
ind 
rst 
igs 
Ige 
‘in- 
lor 
his 
no. 
ery 
no 
me 
Wals 

YUM 


o72 JUDICIAL DISCRETION. 
after a writ of error has been brought, and that the decision 
must be on the record as: so amended. Had courts of law been 
constructed in the same manner as those of equity, it would 
follow that the correctness of the amendment might be assailed, 
because it is merely a reconsideration by the primary tribunal. 
The distinction, shortly, is this: In equity, as the point brought 
up carries with it all incidental features, or the appeal seeks 
only to reverse incidental orders, there must be full power to 
dispose of them; while, at law, they are eliminated befote the 
cause leaves the original court, —in technical language, ‘ they 
are dehors the record.’’ But the rule on error at law is aban- 
doned whenever the reason does not exist. An order made by 
a judge at chambers may be modified, because it never was his 
order, but that of the whole court acting through him.’ He is, 
then, in a position strictly analogous to that of a vice-chancellor. 
But when he exercises his discretion at the jury trial, there can 
be no review; for the sole remedy is a new trial, in the granting 
of which the only questions are: ‘*Is the result, on the whole, 
an unjust one?”’ or, ** Has a clear rule of law been violated?” 

Notwithstanding the great changes that have been made by 
codes and procedure acts, the distinction has not been swept 
away, but the difficulty of applying it has been much increased. 
Is the proceeding in the nature of an appeal, or of a writ of 
error? Is the court to dispose of the whole case, either because 
it is identified with the trial court, or because the case has been 
removed from the latter to the former; or is it simply to 
determine the result, by answering a single question or set of 
questions? Tribunals established merely for purposes of super- 
vision, —like a French Chamber of Cassation,—can have but 
little to do with the old equity methods; while the English Court 
of Appeal necessarily finds itself occupied with the merest ques- 
tions of practice, since, under the Judicature Act, a case must 
not be stripped of all but a single question of law before it can 
be appealed. The same court may, of course, be called upon to 


1Per Wilmot, J.: Rex v. Almon, shows most clearly that orders at cham- 
Wilm, 248. It is not to be supposed _ bers are still the business of the court, 
that the learned judge had any distinc- dispatched in this way for the conven- 
tions of this sort in his mind, but he  ience of the suitors. 
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adopt a different rule at different times. What rule ought to 
be applied must be determined, in each case, by a careful con- 
sideration of the character of the court, and the object of the 
redress sought. 

It is apparent, therefore, that this subject is capable of being 
viewed scientifically. The discretion of the judicial department 
has two distinct aspects; considered by itself, it is entirely 
anomalous, possessing no uniformity of legal characteristics, 
but in its limitations is found a logical relation to the body 
of the law. If too much power exists in the hands of the 
courts, the remedy must be in defining the latter on more rigid 
principles, and not in multiplying the former by removing its 
essential element of absolutism. 


Henry P. Katrmay. 
CincinnaTI, OHIO. 
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HaNb-BOOK OF THE RoMaN Law. By Dr. FerpINAND MAcKELDEY, Professor 
of Law in the University of Bonn. Translated and edited by Mosgrs A, 
Dropstk, Esy., from the fourteenth German edition. Two volumes in one. 
pp. viii. —616. Philadelphia: T. & J. W. Johnson & Co., Law Book Sellers 
and Publishers, 5385 Chestnut Street. 18838. 


Mr. Dropsie has, by this translation of the whole of Dr. Mackel- 
dey’s celebrated Hand-book of the Roman Law, done the profession a 
valuable service; and the labor has been well done, although some 
improvements should have suggested themselves to the editor. <A table 
of contents, for instance, would have been of great assistance to any 
student or reader in the use of the work. The two volumes of the 
original are here united in one: the first comprises the Introduction 
and General Part; the second, the Special Part of the work. The 
Introduction is devoted principally to a concise and very interesting 
historical sketch of the sources and growth of Roman law, and of the 
collections thereof. The General Part contains the law relating to per- 
sons, things and actions or remedies. The second volume is divided 
into four books wherein are stated possessions, obligations, domestic 
relations, and inheritance. 

Of the character and reputation of the work of Dr. Mackeldey, nothing 
need be said, for it has maintained its position among the works of the 
most learned civil lawyers for seventy years. 

The translation is smooth, and seems to he accurate, although some 
fault can justly be found with expressions used in some parts of the 
book. It was the translator’s aim to ‘‘ English’’ the technical Latin 
terms, but not in cases where those terms are well understood by 
English lawyers; but the English is not always happy. Thus, take 
the heading of Chapter II., p. 291, ‘* Of the Cession of Claims.’’ What 
English lawyer would not have preferred ‘* Of the Assignment of Choses 
in Action,’’ to the expression quoted. And so the expressions ‘‘ estate 
leaver’’ and * inheritance leaver’’ frequently used,! and ‘‘ inheritance 
property’’ (p. 557), are certainly not to be commended. ‘‘ Testamen- 
tate ’’ and ‘* testamentation ’’ (p. 513), are words that should have been 
supplied by more usual expressions; and the English legal phrase 
‘** testamentary capacity ’’ would certainly have been better than the 
word testamentability.’’ (p. 512). 

1 In the fourth book of vol. II. 
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But these faults are unimportant, when considering the’genefal merits 
of the translator’s and editor’s work, which has placed one of the most 
celebrated epitomes of the corpus juris civilis, within the reach of 
English and American lawyers, who will be profited by a study of its 
pages. Year by year the common-law jurist finds the necessity of 
founding his opinions on general principles growing: and year by year 
our system of jurisprudence is approaching more nearly to that fabled 
‘+ perfection of reason’’ which it has been supposed was to be found in 
the common law. The influence of the Roman law and of its philosophy 
and natural reason has gradually widened; and every good common- 
law jurist finds it to his advantage to study that system which for cen- 
turies has been found sufficiently elastic to govern the richest, most 
powerful, and most enlightened of the European nations. The pub- 
lishers and editor both deserve the thanks of the profession for the work 
under consideration. J. K. 


BENJAMIN’S TREATISE ON THE LAW OF SALE OF PERSONAL PROPERTY. Fourth 

American Edition. Jersey City, N. Y.: Frederick D. Linn & Co. 

No law book published during recent years has grown more rapidly 
in public favor than Benjamin’s Treatise on the Law of Sale. Its 
success was due not less to the pressing need felt by the profession for 
a new work on this branch of the law, than to.the brilliant reputation 
of the distinguished author. Cases growing out of contracts of sale 
had multiplied so rapidly since the older text-books on the subject had 
been written that something more than new editions of old authors was 
required. The law of sales needed to be thoroughly revised and re- 
written by an author possessing the requisite ability to classify the 
decisions on the subject accurately, and to deduce and formulate the 
rules that underlie this most important branch of law. Fortunately 
for the profession, the task was undertaken by Mr. Benjamin, and exe- 
cuted with an ability that commanded speedy recognition, both in this 
country and in England. 

The work has already passed through three English editions, and each 
new edition has added greatly to the value of the original text. A 
fourth American edition, edited by Charles L. Corbin, Esq., is one of 
the latest contributions to legal literature. 

The work of the American editor in the two volumes now presented 
to the public has been thoroughly and ably performed. 

Previous English editions of the work did not profess to be based 
upon a very careful examination or digest of American decisions. The 
cases chiefly consulted and cited from American reports were those 

VOL. XVII. 39 


n 


576 BOOK REVIEWS. 


determined by the Supreme Court of the United States, and by the 
Court of Appeals of New York. The present edition disarms criticism 
in that respect. The two volumes now before us bear incontestible evi- 
dence that the author’s research among American authorities has been 
not only exhaustive, but discriminating. 

Supplements have been added by the American editor to several of 
the most important chapters of the original work, wherein the American 
law on the various questions considered in those chapters has been 
clearly and accurately stated in the light of very recent decisions by 
courts of the highest repute in this country. 

Copious and carefully digested foot-notes have also been added to 
those contained in previous editions, and, in addition, the American 
editor has concisely pointed out the chief points of disagreement 
between the English and American courts arising under this branch of 
the law. In its present form we believe that the work in question will 
prove the most complete, accurate, and well arranged text-book on the 
law of sales that has yet been published, and, as such, it will, no doubt, 
be heartily welcomed by the profession. A. M. T. 


AMERICAN PROBATE REPORTS. 

The development of the law governing American Probate Courts in 
their jurisdiction over the estates of deceased persons, minors and per- 
sons of unsound mind, is perceptibly maturing into an independent, 
homogeneous system, which demands and achieves recognition on all 
hands. The numerous local works on the probate law and practice in 
the several States have been followed, recently, by a commentary on the 
national status of the law concerning executors and administrators. 
That there is a necessity, deeply felt by the profession, for special 
treatment of this important branch of the law is clearly indicated by 
the wide circulation of the reports of decisions of local Probate Courts, 
headed by those of Surrogate Bradford, commenced thirty-five years 
ago, followed in New York by Tucker and Redfield, and now in other 
States, notably in Pennsylvania (Phila. Rep. having reached the eleventh 
volume), and California (Myrick’s Prob. R.).! It is quite probable, 
therefore, that the enterprise of supplying the profession with a series 
of reports devoted exclusively to ‘‘ cases of general value decided in 
the courts of the several States on points of probate law,’’ will meet 
with the success which the importance of the subject merits. 


1 Judge Myrick’s call to a judgeship of the Supreme Court of California will 
probably cause a cessation of the California series. 
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The second volume of the series is before us. It contains one hun- 
dred and seven cases, by far the greatest number of which turn upon 
the validity and construction of wills, the practice in admitting them to 
probate, and the law governing bequests and devises. Less than one- 
fourth of the whole number treat upon other matters of probate law. 
It would seem that the admission of a greater number of cases on the 
interesting and important questions growing out of the extent of juris- 
diction of probate courts, the rights of creditors, minor heirs and next 
of kin generally, and of the family of the decedent, the liability of 
sureties on administration bonds, the inventory, accounts and settle- 
ments, the rights and liabilities of executors, administrators and guard- 
ians, ete., would add to the value of these reports, even if a 
considerable proportion of the cases on the law of wills were thereby 
crowded out. With this exception the selection is admirable. 

The most valuable features of these reports, and one which will go far 
to secure for them the authority and reputation of ‘‘ leading cases,’’ is 
the list of notes and references appended to most of the cases reported. 
The latest decisions of English as well as American courts are referred 
to in these notes, thus giving the law on the subject under considera- 
tion at a glance, and relieving the practitioner or judge in search of it 
much time-consuming labor and drudgery. This is of peculiar value in 
America on account of the divergence on a given point of probate law 
between the several States, arising out of different statutory provisions 
and the adjudications under them. Thus, in the note to McKim v. Aul- 
bach, selected from 130 Mass. 481, and holding that an executor giving 
a separate bond is not held liable for a loss caused without negligence 
on his part by the default of his co-executor, the editor states the gen- 
eral rule to be that each executor is answerable only for so much of the 
assets as he receives, and cites ten cases for, and two against, this 
proposition ; that the executor is liable for the negligence or wrongful 
act of his co-executor if he in any way join in it, or neglect to prevent 
it, is stated upon the authority of twenty-two cases, under variously 
worded syllabi (and one case cited contra), while the law is shown to be 
otherwise in several States; and twenty-six other cases are cited under 
syllabi differing in the application of the details to the principles an- 
nounced ; six cases are cited to show that executors giving a joint bond 
are sureties for each other, both to creditors and legatees, and one case 
contra; and four cases sustaining the rule that on such a bond each is 
also surety for the rest as to the sureties on the bond, and is, as to 
them also, primarily liable, while two cases are cited to the contrary. 

It may be safely stated that practitioners in probate courts will find 
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these reports of much greater value to them, in the saving of time and 
labor, than the cost of their purchase. J. G. W. 


A Digest oF THE Law OF CRIMINAL PROCEDURE IN INDICTABLE OFFENCES. 
By Sir James FirzsaMEs STEPHEN, K.C.S.1., D.C. L., Judge of the High 
Court of Justice, Queen’s Bench Division, and HERBERT STEPHEN, Esq., 
LL. M., of the Inner Temple, Barrister at Law. London: Macmillan & Co., 
1883. For sale by Hildreth Printing Co., St. Louis. Price, $3. 

This is a crown octavo of 246 pages of small pica, leaded and printed 
in an open style. It presents a beautiful typographical appearance, as 
all books which we have seen issued by this house do. We notice, how- 
ever, numerous errors of punctuation which convict either the authors 
or the printers of negligence. One or two typographical errors, which 
correct themselves, are also apparent. The general style of this work 
is uniform with Sir James F. Stephen’s Digest of the Law of Evidence 
and Digest of the Criminal Law. When we have said this, we have 
perhaps explained to a large number of our readers the character of the 
work ; for those works have an original and distinctive character. They 
are imitations of nothing which had gone before in legal literature. 
They will be followed by many imitations in other fields; but minds 
capable of the condensation and clearness of statement which charac- 
terize their texts are very rare. Every paragraph in a work of this 
kind must have been the result of very great care and thought. The 
writer must have watched and checked himself at every step, fearing to 
say too much or too little, to insert some unnecessary amplification, or 
to omit some necessary qualification. These books are not digests in 
the sense which American lawyers understand the word. They are not 
a gathering together of decided points, —a raking and gleaning of the 
vast field of adjudicated law. They are nothing more than statements of 
ultimate rules, interspersed here and there with an illustration necessary 
to the correct understanding of some particular rule itself. They are 
codes, in a better sense than that word is used when applied to bodies of 
American statute law. They resemble, in their close analysis, and in 
their simplicity and brevity of statement, the Codes of France and the 
Criminal Code of the German Empire, which latter consists of a little 
book no larger than a child’s primer. One who turns over the pages of 
this book will be struck with the fact that nearly all the criminal law of 
England rests upon statutory enactments. Even the first article of the 
chapter relating to the coroner’s inquest opens with the following lan- 
guage of a statute more than six hundred years old: ‘‘ The coroner of 
our lord, the king, ought to inquire of these things: first, when coro- 
ner’s are commanded by the king’s bailiffs, or by honest men of the 
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country, they shall go to the place where any be slain, or suddenly 
dead or wounded, or where houses are broken, or where treasure is said 
to be found, and shall forthwith command four of the next towns, or 
five or six, to appear before him in such place, and when they are come 
thither the coroner upon the oath of them shall inquire,’’ etc. 4 Ed. I., 
st. 2, sects. 1, 2, (De Officio Corenatoris) a. p. 1276. 

It must not be supposed that the text of this work follows literally the 
language of statutes. The contrary is true. The aim of the authoxs 
has evidently been to analyze the provisions of statutes; where several 
incongruous matters are combined in one section of the statutes, to 
separate them into appropriate articles and paragraphs; and where 
statutes make use of quaint or bungling expressions, to reduce their 
meaning to simple language. In fact, simplicity and a studied absence 
of technicality are the great merit and charm of this work. Any law 
student can pick it up, and, upon reading its pages once, discover quickly 
what the law is upona given subject. Any magistrate, unlearned in the 
law, can find here the outlines of the criminal procedure of England, in 
language so plain that he who runs may read. This is really the back 
bone and the ribs of the law of criminal procedure. The authors have 
not descended into details; almost the entire mass of case law is left 
untouched. Where rules of the common law are stated, as they are in 
a few instances, the authority cited in support of them is that of some 
standard writer like Hale or Archbold. Perhaps not fifty cases are 
cited in the whole work. These are so few that the authors have not 
thought it necessary to make a list of them. This, perhaps, may be 
noted as another innovation in law-book making. There are other most 
useful books, of a class entirely different from this, which likewise omit 
the table of cases, without any diminution of their value, or complaint 
on the part of those who buy and use them, so far as we know. Of 
these we may mention Abbott’s Trial Evidence, which is the very an- 
tithesis of the book before us. It is a vast collection and classification 
of points, raked together from the books of case law. No doubt two 
or three of our enterprising American law publishers will hasten to re- 
print this book, because the absence of an international copyright 
allows American publishers to steal the labors of foreign authors. We 
use the word steal deliberately, because in conscience and morals, theft 
becomes none the less theft through the fact that it is tolerated by law 
or by the want of law. They will find ita vain enterprise, and they will 
lose the money which they deserve to ‘lose. There are not ten pages 
here that are of any use to the American practitioner. From one end 
of this book to the other the marginal citations consist almost entirely 
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of English statutes, none, or almost none, of which are of force in the 
United States. But to the student of law, to the student of compara- 
tive jurisprudence, to him who loves to study the law for its historical 
and general value, this book will be a treasure. In no other existing 
work can the leading rules of criminal procedure be found, stated with 
brevity and simplicity, in the form of a code. No work, so far as we 
know, exhibits in a brief space the jurisdiction of all the criminal courts 
of England; no other work presents in a few pages the English law 
relating to the extradition of fugitives from justice; and so we might 
goon and catalogue every department of criminal procedure, and say 
the same thing with regard to each. 


COMMENTARIES ON THE Law OF STATUTORY CRIMES, INCLUDING THE WRITTEN 
LAWS AND THEIR INTERPRETATION IN GENERAL; WHAT IS SPECIAL TO THE 
CRIMINAL LAW AND THE SPECIFIC STATCTORY OFFENCES As TO BOTH Law 
AND PROCEDURE. By JOEL PRENTIsS BisHor. Second edition. Rewritten 
and enlarged. Boston: Little, Brown & Co. 1883. . 


It is evidént that Messrs. Little, Brown & Co. ought to stereotype 
Mr. Bishop’s books. He says in his preface to the second edition of 
this work: ‘‘ The long time this book has lain out of print has been to 
me a source of deep regret. Three years ago I discovered that, of ten 
volumes of mine which bore the imprint of the publishers of this one, 
the editions of six were exhausted. I was then laboring upon new 
editions, and ever since I have been doing the same to the full extent of 
my strength. With the issue of this volume one only —the one 
entitled The First Book of the Law — will remain out of print, and the 
demand for Directions and Forms completing this series is so urgent 
that I have resolved to make it my next volume.’’ 

The judgment of the profession certainly is that the works of Mr: 
Bishop are too valuable to remain out of print. His publishers ought 
to provide themselves with the means of prolonging an edition until the 
strength or inclination of Mr. Bishop will enable him to revise it, by 
making stereotype plates of it when they first print it. 

We are glad to say that Mr. Bishop has descended somewhat from 
the etherial. His original idea evidently was to develop legal principles 
for the benefit of future generations. He now comes down to the 
bread-and-butter business of writing a book of directions and forms. 
Mr. Bishop has, no doubt, discovered that the most useful book of the 
law is the book that is most sold and most used ; and as for future gen- 
erations fashions change so that, while it is safe to say that several 
generations will have passed before Mr. Bishop's books will entirely 
cease to be read, yet it is equally safe to predict that ‘‘ new foes will 
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rise’ in the same field of literature, whose works, more novel, if not 
otherwise as good, will in turn have their day. The wisest thing for a 
man to do is to devote himself to the needs of the present generation, 
and let future generations take care of themselves. They will regard us 
as a lot of old fogies at best, and much of the work which we may 
attempt to do for them will be received without thanks by them, and 
cast into the limbo of vanities which must at last become the receptacle 
of all human effort. 

Mr. Bishop has an odd way sometimes of putting his preface in the 
middle of his book. We happened by mere accident to turn over to 
section No. 6310. Itisas follows: ‘‘ This question is, by the writer, 
brought forward in this way for the double purpose of explaining the 
doctrine, and explaining something regarding the sort of legal treatise 
to which the present series of volumes belongs. Contrary to the views of 
the class of lawyers who, discerning no difference between adjudications 
in accord and in conflict with just legal doctrine, nor even taking cogni- 
zance of legal doctrine as existing otherwise than in the mere words of 
judges, deny the value of books of a higher order than digests, and 
relegate all legal questions to one flat, these volumes present to the 
extent to which the author is able within the space at command, legal 
things as they truly are. What is plain is set down as such. What 
stands on the border lines of doctrines is so presented. What is 
adjudged past recall is not generally disturbed. And to some extent, 
within what seems practical where it is certain that a lawyer can change 
the course of decision for the better if he will take the pains, and exer- 
cise skill enough to make the court understand the question, the path 
for him is indicated. But, on the other hand, it is not deemed the 
author’s duty to impart either the disposition or the industry, or yet the 
legal capacity, to counsel or to the court.’’ We think we have heard 
some such remarks before. We have read similar observations here 
and there in Mr. Bishop’s other works; and from that reading we have 
been given to understand that Mr. Bishop. in his modest way, is 
journeying forward in the lead of those who have brains and industry 
enough to follow him, blazing a path for them through the woods, so to 
speak. They ought to be very grateful to him. And surely the bench 
and bar ought not to be so exacting with Mr. Bishop, considering all 
that he has done for them, as to expect that, in addition to his taking 
this great pains for their benefit, he should furnish them with energy 
enough to enable them to jog along without him through the woods, and 
with eyes straight enough to enable them to see the marks on the trees 
which he has so kindly blazed for them. An Indian would have more 
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gratitude. Mr. Bishop reminds us of the judge, who, having overruled 
a demurrer, was asked by the very learned lawyer who drew the declara- 
tion, whether the court would not be kind enough to point out in what 
respect it was deemed bad, in order that it might be cured by an amend- 
ment. The judge relied in a peevish tone, ‘I cannot furnish brains 
for the bar.’’ The prompt response was, ‘‘ Not conveniently.’’ Mr, 
Bishop has done a great deal for the bench and the bar, in the twelve 
or more volumes which he has so industriously and ably written for 
them; but even he, great as his capacity is, cannot conveniently furnish 
them with energy to read his books, or with brains to understand 
them. 

Notwithstanding Mr. Bishop seems to be of the contrary opinion, we 
make bold to assert that the highest value of his books is in the respect 
wherein he deems them least valuable. Their very highest value lies in 
the fact that they are good ‘‘ digests ’” of what the courts have decided. 
They are not the best digests of what the courts have decided, it is 
true. They are not equal to the works of Mr. Chitty, as mere digests 
or statements of decided points; but they are exceedingly useful state- 
ments of rules which have been formulated by the courts in their adju- 
dications ; and, although the cases do not always support the precise 
language of the text, yet, in the teeming fvot-notes are always found 
embodied decisions having some relation to the language of the text, 
more or less direct. Mr. Bishop has a sort of way of putting a large 
number of decisions in the hopper, so to speak, and shaking them up, 
and grinding them, and cooking them, and bringing out his own bread, 
which he serves up to his readers. By tasting the bread the reader can 
form some kind of an idea of the kind of wheat of which it was made; 
and that is about the relation which much of his text has to what was 
actually decided in the cases cited in his marginal notes. It concerns 
every practitioner of the law first to understand the principles of the 
law, for such understanding is, unquestionably, the groundwork of 
success, and his unfailing source of strength. But, beyond this, it 
equally concerns him to know what particular courts have decided, 
because from this he can guess, remotely at least, what they will again 
decide. The book which tells him this is the book for which he craves. 
There are books of high repute which, in point of real merit, that is, 
considered as works of art from the standpoint of technique, — of the 
learning which the author has really mastered and possessed himself 
of, — are not to be spoken of in the same breath with the writings of 
Mr. Bishop. Of these we may mention such books as Roscoe’s 
Digest of Criminal Evidence, Abbott’s Trial Evidence, Tidd’s 
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Practice, and some of the works of Mr. Chitty. These are all ‘* di- 
gests ’’ of the rulings of the courts in particular departments of the 
law. The authors do not venture upon the task of correcting the court, 
or leading the bewildered practitioner through the bogs and marshes of 
conflicting adjudications; but their modest efforts are eagerly sought 
after, both by judges and practitioners, and there never yet has been 
too many of such books, and there never will be, so long as they are 
faithfully written, until the doctrine of stare decicis shall have perished, 
and legal rights are determined according to the notions which each 
particular judge may have of what pertains to natural equity, or to the 
meaning of a code. 

We have used Mr. Bishop’s books with the greatest advantage for a 
number of years. We admire his learning, the extent of his research, 
his honesty, and independent habits of thought. He lives almost 
within a stone’s throw of the greatest American university. He is an 
ornament to a people among whom he is almost unknown. That uni- 
versity has scattered around the degree of doctor of laws in a manner 
which ought to create nausea in the republic of learning, but, we 
believe, it has never yet fallen upon this great and industrious writer. 
He will probably die without this honor, if it be an honor. 


While glory crowns so many a meaner crest, 
What hast thou done to sink so peacefully to rest? 


If Mr. Bishop has not received adequate honor in this generation he 
will receive it in the next. Some books sink out of sight before their 
authors sink into the grave. It will not be sowith his. His reputation 
will grow with the years which are to come. As time removes the mass 
of.men into the distance they sink to an universal level, but the man 
who is really great grows as the years intervene between him and those 
who look back upon him. He is a shining mountain, and ‘ distance 
lends enchantment to the view.’’ That happy fate has attended a few 
American lawyers and judges. It fell to Kent, to Marshall, to Story, 
and to Shaw. It will fall to Bishop; but whether it will fall to any of 
his contemporaries it would be unwise to venture an opinion. The 
judgment of the next generation of lawyers will be that, as philosophic 
discussions of legal principles, based in a general way upon what the 
courts have decided, and upon what pertains to common sense and to 
obvious right, his books are of the first class; but that, as digests of 
the law, as statements of decided points and instances, they are of the 
second class. Works of the latter class last but a generation. Works 
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of the former class will last through many generations, and through 
many changes. 

It seems hardly necessary to say anything about this particular book, 
It is well known that when Mr. Bishop says upon his title page that a 
book is revised and rewritten, it has been revised and rewritten. In 
this single volume nearly ten thousand cases are cited. A higher com- 
pliment to the industry of the author could not possibly be paid than is 
found in this single statement. We regret that Mr. Bishop, or, rather, 
Mr. Bishop’s publishers, have found it necessary or expedient, from 
commercial considerations as we assume, to revise his books as often as 
he has done, although he has not revised them as often as other authors 
have frequently revised similar works. But we do think that Mr. 
Bishop and his publishers would confer a much greater boon upon the 
legal profession if they had sent him to explore new ffelds, and kept 
him there, instead of consuming his time in revising works which he has 
already written.’ 

A CONCORDANCE OF WORDS AND PHRASES CONSTRUED IN THE JUDICIAL 


REPORTS AND OF LEGAL DEFINITIONS CONTAINED THEREIN. By JOHN D. 
Lawson. St. Louis: F. H. Thomas&Co. 1883. 


The author has, with commendable patience and labor, brought 
together in this volume some thirty thousand decisions in which words 
and phrases have been construed, and definitions of legal terms have 
been made or approved. It is not a dictionary, but ‘a concordance 
simply. The words and phrases are arranged in alphabetical order, 
and under each the cases are cited. The work must prove to bea 
great convenience to the bench and bar. The numerous cases of this 
class are nowhere else to be found collated and arranged, and it is 
extremely difficult to find them in the reports without the aid of such a 
book of reference. 

A clear and definite understanding of the meaning of the words and 
phrases to be employed is the first qualification of a sound lawyer. In 
every case where the controversy involves the meaning of legal words 
and phrases, Mr. Lawson’s book will greatly facilitate the preparation 
of arguments, and lighten the labor of the judges. G. W. McC. 
INSTITUTES OF COMMON AND STaTUTE Law. B. John B. Minor, LL. D., Pro- 

fessor of Common and Statute Law in the University of Virginia. Vol. IV. 

The Practice of the Law in Civil Cases, including the Subject of Pleading. 


Second Edition. Revised and Corrected. Richmond: Printed for the author! 
1883. 


The fourth volume of Professor Minor’s Institutes consists really of 
two volumes, each one called a ‘‘ Part.’’ These volumes comprise 
together 1857 pages of printed matter. This ‘‘ fourth volume’’ con- 
stitutes a distinct treatise upon remedies and procedure, including the 
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subject of pleading, and is so far disconnected with the preceding vol- 
umes of the same general work as to form an entirely distinct and sep- 
arate treatise. It may be worth remarking that the third volume of 
this work has never been issued. There is a hiatus in the general plan 
of Prof. Minor, which it is hoped his time and strength will enable him 
yet to fill. It may also be remarked, and this, perhaps, will indicate how 
entirely distinct this volume is from the first and second volumes of the 
same general work, that, while the first and second volumes were 
originally issued almost contemporaneously with this, those volumes 
have reached the third, while this has reached only the second edition. 
Prof. Minor is recognized as one of the first instructors in law, if not 
the first, in the whole country. Possibly no one, since the deaths of 
Washburn and Parsons has a reputation equal to his, unless it be Pro- 
fessor Dwight, of the Law School of Columbia College. These works 
are certainly the result of a vast amount of the most painstaking labor. 
It is plain that every paragraph has been the subject of close and pain- 
ful attention. The criticism which we have generally noted upon these 
works, and which the present edition again calls to mind, is a refine- 
ment of analysis — a division and subdivision which, while it may be 
easy to students who have been drilled in it and who understand the 
system of it, is rather perplexing to the casual reader, or, if not per- 
plexing, useless. As efforts at technical book-making we should say 
that these volumes are not first-class; but as a learned and accurate 
treatise upon the subject to which they relate, by an eminent professor 
of common and statute law, —one whose reputation is such that his 
own dicta upon these subjects have the force of authority, —too much 
cannot be said in their favor. It may be safe to say that neither the 
student, the judge, nor the practitioner will ever be misled by them. 
We know of no other American work that covers as fully and accurately 
the subject of procedure as these two volumes. 
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Reports of Cases decided in the Court of Chancery, the Prerogative Court, and 
on Appeal, in the Court of Errors and Appeals, of the State of New Jersey. 
John H. Stewart, Reporter. Vol. IX. (36 N. J. Eq. Rep.). Trenton, N. J.: 
The W. S. Sharp Printing Co. 1883. 


Institutes of Common and Statute Law. By John B. Minor, Professor of 
Common and Statute Law in the University of Virginia. Vol. IV., Part I. and 
IL., pp. 1857. Second Edition. Revised and Corrected. Richmond: Printed 
for the Author. Sold by M. McKennie & Son, University of Virginia; Randolph 
& English, and West, Johnston & Co., Richmond, Virginia. 1883. 


The American Reports. Containing all Decisions of General Interest decided 
in the Courts of Last Resort for the several States, with Notes and References. 
By Irving Browne. Vol. XLII. Albany: Jno. D. Parsons, Jr. 1883. 


The Principles of the Law of Evidence; with Elementary Rules for conducting 
the Examination and Cross-examination of Witnesses. ByW.M. Best. Ameri- 
can Edition (from seventh English Edition). By Charles F. Chamberlayne, of 
the Boston Bar. pp. 759. Boston: Soule & Bugbee. 1883. 


The American Decisions. Containing the Cases of General Value and Author- 
ity decided in the Courts of the several States from the Earliest Issue of the 
State Reports to the year 1869. Compiled and Annotated by A. C. Freeman. 
Vol. XLV. San Francisco: A. L. Bancroft & Co. 1883. 


NOTES. 


An English solicitor not long ago committed the indiscretion of bringing an 
action against his own client on a bill given for a loan of money which he had 
procured for her, through the contrivance of paying the bill himself and then 
indorsing it to one of his clerks and using the name of another solicitor, an 
intimate friend of his, in bringing suit on the bill in the name of his clerk; he him- 
self appearing for her as her solicitor, assenting to judgment, and then collecting 
his costs of her. He was tried in a criminal court and convicted of obtaining money 
under false pretences, and sentenced to six months’ imprisonment. He was also 
stricken from the rolls. He subsequently applied, in the Queen’s Bench Division, 
before Grove and Mathew, JJ., to be reinstated, on a showing that he had, since his 
liberation,supported himself honestly and shown himself trustworthy. The ap- 
plication was supported by the Attorney-general and opposed by counsel on behalf 
of the Incorporated Law Society. The learned judges refused to reinstate him. 
In Missouri the Incorporated Law Society would not have been allowed the privi- 
lege of being heard by counsel; the applicant would have been reinstated upon 
an ex parte, fixed-up petition, signed by bankers, merchants, lawyers, politicians, 
and newspaper publishers. The petitioners would then have given him a 


banquet, or rather, he would have given a banquet to them, and the judges would 
have gone a-fishing with him. 


STATUTES are frequently met with in which the draftsman, in an attempt to 
express a single idea clearly, has strung together a lingo of words or clauses in 
apposition. There are professional writers who never can learn that the simplest 
style is the most forcible. Some of these writers, by an inscrutable providence, 
occasionally get into print in reputable periodicals. They even assume the office 
of critics of the style of others, and attempt to sit in judgment upon the pro- 
ductions of literary workers who, although they may lack elegance of expres- 
sion, succeed in increasing the knowledge, or in moving the thought of mankind. 
A ridiculous instance of this kind, may, we think, be found in a critique in a late 
number of Harper’s Magazine, upon the works of Hubert Howe Bancroft. The 
writer, after praising the substance of the works of Mr. Bancroft, proceeds -to 
criticise his style in the following language, which we give, preserving the 
punctuation: — 

‘‘Many of his reflections, observations, and judgments are strained and prag- 
matical, others have an air of mock-profundity, still others are so extravagantly 
cynical or so unnecessarily objurgatory as to savor of morbidness or affectation, 
and others again are needlessly or offensively iconoclastic and irreverent. His 
style, too, is often marred by defects that seriously detract from its general im- 
pressiveness and attractiveness, not the least among which are its occasional 
lapses into turgidity or ambiguity, its labored circumlocutions, abrupt transi- 
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tions, and capricious digressions, its use of inapt or improper words, and its 
tendency to paroxysms of rather tumid declamation.”’ 

If the style of Mr. Bancroft is half as bad as the style of this reviewer, the 
boon which he has conferred upon his countrymen in the shape of the great 
library which bears his name, and which was gathered together through an un- 
paralled expenditure of money, will not atone for the assault which his writings, 
already voluminous, have made upon their patience. It is but just to him to say 
that those writings, while not always couched in a style which is easy and ele- 
gant, do not deserve the censures of this bungling and sophomorical reviewer. 


Tue Index Reporter, published by the Albany Law Journal, was such a rare hit 
in legal journalism as to set every other publisher to scratching his head and 
wondering why he had not thought of the same thing. We forgot to mention 
at the time, and we believe our contemporaries were guilty of the same oversight, 
the death of its late editor, Mr. Robert R. Newell, which took place at Cam- 
bridge, Massachusetts, on the 23d of February. Mr. Newell died of an attack of 
pneumonia at the age of thirty-nine, after having completed the first number of 
the second volume of the Jndex Reporter. He was unknown as an author, but 
the character of the work on which he was engaged placed him in that category 
of useful workers, whose books, however numerous, never excite the complaint of 
the profession. The most distinguished in this field are Mr. Brightly and the 
Abbott brothers. A year ago a judicious judgment might have placed Mr. 
Brightly at the head of these three, but since the appearance of the first volume 
of the Supplemental New York Digest, by Mr. Austin Abbott, we think the judg- 
ment of the profession must give the palm to him. It is no exaggeration to say 
that that work, in point of excellence, seems to surpass every previous attempt 
at digesting the great and confused mass of case law, of which the reports of the 
older States now consist. Mr. Abbott has not only digested this mass in a man- 
ner conspicuous for the clearness and brevity with which the propositions of 
law and decided points are stated, but for a thoroughness of grouping and classi- 
fication, a copiousness of catch-words and cross-references, which leave 
nothing to be desired. He has gone even beyond this. He has annotated many 
of the principal subjects, by notes in fine type, referring the reader to decisions 
outside the State of New York. The work isa production which does a very 
high degree of credit to the skill and diligence of Mr. Abbott. Mr. Newell, in the 
Index Reporter, exhibited in a marked degree the same skill. This publication, 
as most of our readers know, is, or undertakes to be, a monthly digest, arranged 
under alphabetical titles, of the current English and American case law. Mr. 
Newell’s work was conspicuous, not only for the brevity with which he stated 
propositions and points, but for the aptness of his classification and the thor- 
oughness of his indexing by way of cross-references. In short, his work exhib- 
ited all the points of a first-rate digest. It is understood that Mr. Robley D. 
Cook, the well-known editor of the American Reports, has become his successor 
im this field of labor. 


WHETHER the decision of a court of law upon an application for the exertion 
of its equity powers will be such an adjudication as will preclude the maintaining 


NOTES. 589 


ofa formal bill in equity founded on the same facts, seems to present a difference 
of opinion. In Simson v. Hart (14 Johns. 63), it was held thatit was not. Other 
cases to the same effect are Arden v. Patterson (5 Johns. Ch. 44), Bromley v. 
Holland (7 Ves. 3), and Mistar v. McManes (54 Pa. St. 318). This doctrine 
appears to have been overthrown in Pennsylvania, in an able opinion, in Gordan- 
ier’s Appeal, 8 Norris, 528, where, after a recovery in ejectment, the defendant 
had, by motion, appealed unsuccessfully to the court to stay and enjoin a writ 
of habere facias possessionem, and it was held that he could not thereafter main- 
tain a bill in equity for the same relief, because the question was res adjudicata. 
In the recent case of Fraunenthal’s Appeal (12 Weekly N. C. 530), the 
same court has reaffirmed this doctrine. The suit was a bill in equity to enjoin 
the defendant from proceeding by execution to collect a judgment. The answer 
showed that the identical case set up in the bill had been heard and decided, 
upon a rule to show cause why an execution should not be quashed in the same 
suit, and that it was therefore res adjudicata. The court held that this was a 
good defence to the bill. ‘When the defendant filed his affidavit and obtained 
the rule to show cause why the plaintiff should not be enjoined from issuing his 
writ, he appealed to the equity powers of the court and prayed for the same 
measure of relief that he asked for in his bill. Inasmuch then as the case had 
been fully heard on the rule, and the court then had ample power to grant the 
desired relief, and it had been refused, a bill in equity could not afterwards be 
entertained on the same grounds. He declared that the defendant had his choice 
of remedies by motion or bill. Having elected to proceed by motion and failed, 
he could not afterwards sustain a bill. If this were not so, a court of competent 
jurisdiction would have to hear the same matter twice. Therefore he applied 
the rule that the judgment or decree of a court of justice, upon a legal or equit- 
able issue within its jurisdiction, is binding and conclusive upon all other courts 
of concurrent power. * * * Theappellee in this case made his election. He 
submitted his alleged grievance to a court of competent jurisdiction. He had 
his day in court. The identical matter was adjudged against him. Jnterest 
reipublice ut sit Jinis litium.’’ 


Ir seems that America is not the only country in which they are troubled with 
over-legislation. Canada is afflicted with it. A writer in the Montreal Law 
Times says: ‘* There can be no doubt that the pretentious desire to try to make 
laws is increasing tremendously. As an instance, during the last session of 
Parliament and this one, we have had no end of measures introduced by private 
members to alter the criminal law. Similar attacks have been made on the civil 
law in Quebec. What renders all this the more alarming is the disposition 
shown by government to dally with all these schemes. As suggestions, they may 
have their use, but the public should have the skilled authority of government 
for or against such laws, and not a mere assent to their passing. It is improb- 
able that a private ngember can really be possessed of the information necessary 
to fit him to judge as to the expediency of a fundamental law; and it is certain 
that very few members are in a position to resist the captivating arguments of 
an enthusiastic colleague backed by an evil for which he pretends his measure is 
the cure or apalliative. Theoretically, it is the right of a private member to in- 
troduce any bill, except a money bill; but in practice this ought to be restrained to 
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the introduction of private or local acts, or, by the leaders of the opposition, of bills 
to testa policy. The evils of over-legislation have been illustrated by Mr. Herbert 
Spencer, ina witty essay, in which he says: ‘ On all sides are well meant measures 
producing unforseen mischiefs — a licensing law that promotes the adulteration of 
beer; a ticket-of-leave system, that encourages men to commit crime; a police 
regulation that forces street-hucksters into the work-house. And then, in addi- 
tion to the obvious and proximate evils, come the remote and less distinguishable 
ones, Which, could we estimate their accumulated result, we should probably 
find even more serious.’’? The same journal gives an instance of this tendency 
to over-legislation, in a recent recommendation of a committee of the New York 
Legislative Assembly that ‘any person who shall sell, loan, or give to any minor 
under sixteen years of age, any dime novel or book of fiction, without first 
obtaining the written consent of the parent or guardian of such minor, shall be 
deemed guilty of a misdemeanor punishable by imprisonment or by a fine not to 
exceed fifty dollars.”’ ‘So,’’ continues the editor, ‘‘a bookseller might be sent 
to gaol by some Dogberry for selling a boy a copy of Gulliver’s Travels, Robin- 
son Crusoe, Jack the Giant Killer, or even of the Pilgrim’s Progress.” 


Ir is seldom that the doctrine that negligence consists in the failure to use such 
care and skill as men in similar situations or employments commonly use, — 
that is, that it isa failure to use ordinary care and skill, — has been better illus- 
trated than in a recent decision of the Supreme Court of Pennsylvania. Olm- 
stead v. Gere, 12 Weekly Notes of Cases, 521. The action was against a surgeon 
for damages for malpractice in the treatment of a broken limb. The judge who 
presided at the trial, ruled out the following three questions put to another sur- 
geon, Who was examined as an expert: Q. ‘* You have seen this limb. State 
whether the condition it is now in is as good as the average of the cases, that are 
treated by skilful physicians, of compound comminuted fracture of the tibia and 
fibula followed by necrosis of the bone?’ Q. ‘ State whether or not this limb is in 
as good condition and the results are as good as the average run of cases of com- 
pound comminuted fracture of the leg that are treated ina skilful manner by 
skilful physicians?” Q. ‘In cases of compound comminuted fracture of the 
limb, followed by necrosis of the bone, state whether or not there is almost al- 
ways great deformity?” Q. “ State whether you had a case recently of com- 
pound comminuted fracture, and what the results of it were?’’ It was held that 
these rulings were erroneous. The injured limb, evidently somewhat deformed, 
had been shown to the jury, and the course of treatment to which it had been 
subjected, was fully described by the witnesses. ‘The inference,’’ said Sterrett, 
J., ** sought to be drawn therefrom, was that careless and unskilful treatment 
was the cause of the deformity. Hence, it was vitally important forthe defend- 
ants to satisfy the jury that such was not the case; that, on the contrary, the 
condition of the limb, as exhibited to them, was the result of the severe injury 
the plaintiff received, followed, as such injuries frequently are, by necrosis of 
the bone; that the limb was in as good condition as could ordinarily be expected 
in such a case, when properly treated by a skilful surgeon. In determining 
whether a disease or an injury has been treated with proper care and skill, courts 
and juries must depend mainly on the testimony of experts; and considerable 
latitude must necessarily be given in the examination of such witnesses, and in 
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propounding hypothetical questions for their opinions.’’ Behind all this lies the 
broad principle of law, that one who undertakes for a reward, or otherwise, to 
exercise for the benefit of another, skill in a particular art, discharges himself 
for liability to pay damages if he achieves a result as good as “ the average run” 
of results which are achieved in such cases. 


THERE is an increasing tendency among practitioners of the law to devote 
themselves to specialties. We have specialists in the legal profession as well as 
in the medical. For instance, the conducting and defending of litigation relating 
to the infringement of patents for inventions, and of author’s copyrights, have 
long been almost exclusively in the hands of a class of specialists commonly 
called patent lawyers. A very great amount of special knowledge of mechanics 
and the physical sciences seems to be necessary to success in these departments 
of practice. In the large cities the practice of the criminal law has become in 
much the same manner a specialty; though it would be difficult to conjecture 
what branch of special knowledge is required for jail practice, which is not 
possessed by ordinary members of the profession, unless it be a knowledge of 
the most effective mode of humbugging courts and juries. In the large cities, 
probate law seems in a considerable degree to have fallen into the hands of 
members of the profession who devote themselves exclusively to cases growing 
out of the administration of the assets of deceased persons. In California, 
Colorado, and some of the Territories, mining law has become a well recognized 
and lucrative specialty. There are firms which derive large incomes from no 
other practice than the collecting of difficult debts—a specialty which is mis- 
called commercial practice.’’ It would better be called detective practice ; 
for one of the modern methods of collecting debts is to employ detectives and 
trump up a criminal charge against the debtor, and, if he has removed from one 
‘State to another, or from the United States to a foreign country, to claim his 
extradition for some pretended crime, and thus, under the pressure of some 
impending criminal prosecution, to frighten him or his friends to ‘shell out.” 
These so-called ‘commercial lawyers,’’ know a good deal more about the law 
of false pretences than about the law of commercial paper, or of common 
carriers. The breaking up of the legal profession into classes of specialists is 
being rapidly followed by the publication of lines of special reports, and of maga- 
zines devoted to special departments of the law. We have, for instance, in the 
Criminal Law Magazine, a very useful publication for practitioners in the depart- 
ment of the criminal law. We have for insurance lawyers a similar publication 
in the Insurance Law Journal. Two or three attempts have been made, we 
believe, to establish a series of criminal law reports, but we are not advised 
whether they have been successful. Messrs. Callaghan & Co., of Chicago, have 
started a series of reports called Mining Reports, edited by Mr. Morrison, of 
Colorado, a well-known writer on mining law. Messrs. Baker, Voorhis & Co., 
of New York, appear to have successfully founded a series of reports called the 
Probate Reports, edited by Mr. Ladd, of that city. Two volumes of that series 
have already been issued, and they are creditable alike to the editor and the 
publishers. This is a very important enterprise, and one which the profession 
will probably sustain as soon as its character becomes thoroughly known to 

VOL. XVII 40 


| 


592 NOTES. 


them. All the personal property in the country passes through the hands of the 
probate court once in a generation. The probate laws of the different States 
differ in many particulars, but in their essential principles they are the same, 
In respect of the law of wills and of executory trusts, there is a general 
uniformity in the law throughout this country. A series of reports, which 
collects and presents in convenient form the most important of the recent 
decisions of the best courts upon these subjects, must certainly be a work of 


great value to probate judges and to practitioners in this department of the 
law. 


Tue Missouri Legislature, at its last session, passed a joint resolution in- 
structing their Senators and requesting their Representatives in Congress to 
oppose the passage of a new bankrupt law, no matter in what terms it is drawn. 
The view embodied in the preamble of this resolution is, that any bankrupt law 
whatsoever is an evil. It is well known that, under the Weak administration of 
criminal justice which prevails in the United States, fraudulent bankruptcies 
under the late law were committed with great impunity. In fact, to those who 
had experience with the workings of the law, the ear-marks of a fraudulent 
bankruptcy presented themselves with so much frequency, and ‘with so much 
similarity, that it might be said that fraudulent bankruptcy had assumed a defin- 
ite standing among the arts. A prosperous firm would make large purchases 
from numerous houses on credit. Before the arrival of pay-day, they would 
suspend payment. A petition in bankruptey would follow, and the assignee 
would discover that the assets of the firm had been completely honeycombed; 


little would be found besides the debris of a once splendid stock of goods — 


goods out of season, and other unsalable odds and ends. About the same time 
some relative of the bankrupts, engaged in trade at the same or some other 
place, would become suddenly prosperous. If the bankrupts succeeded in pro- 
curing their discharge, as they usually did, they very soon after resumed busi- 
ness, and without any apparent deficiency of working capital, — it might be, in 
partnership with the aforesaid relative; it might be through his ostensible 
assistance; but the result would be the same. It was, with little variation, the 
uniform process of pumping water from one cistern into another, and then 
pumping it back again through an underground passage and by means of hidden 
machinery. Apropos of this subject, the Law Times (London) has lately fished 
up some wise words from an old publication (1765) called the Chinese Spy. A 
mandarin, who had been sent to investigate the laws and manners of Europe, 
thus wrote: “The European tradesmen have an easy way of enriching them- 
selves. Their method is this: They get together as much money as they can 
possibly raise, then shut the door and keep what they have. This is here called 
‘bankruptey.’” ‘ Friendly bankruptcies,”’ the mandarin adds, ‘‘ as they are called, 
are contrary to the sovereign justice and the fundamental laws.’’ ‘ Truly cor- 
rect criticism,’’ the Law Times observes, ‘lasts forever, and we might almost 
imagine that the proposals now being made for the reformation of the bank- 
ruptcy laws were suggested by a perusal of this extraordinary work. ‘ Friendly 
creditors,’ ‘ friendly trusts,’ and the whole machinery of ‘ friendly bankruptcy,’ are 
the recognized evils with which the Legislature has to deal, and it is not a mat- 
ter of congratulation that we should have been so long in disposing of them.” 
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Tue Scottish Law Magazine evidently has some gentlemen on its editorial force 
upon whose hands time hangs heavily. They have abundant leisure to dish up 
for its readers in every number some good things. One of them has fished up 
from the depths of the unfathomable an old French book printed at Poitiers in 
the sixteenth century. The author of which, Guillaume Bouchet, Sieur de 
Bouchet, is careful to record for the benefit of posterity the fact that he was 
born in 1526. He performed certain legal functions in that town, although his 
general employment was that of a bookseller. Having been a legal functionary, 
he knew a thing or two about lawyers, and accordingly one of his chapters is 
headed, ‘* Des Juges, des Avocats, des Procés, et Plaideurs.’’ He writes in 
a somewhat racy style, like that of Rabelais, though it would seem his book is 
not quite so fragrant, for Rabelais is the very Limburg cheese of literature. This 
chapter abounds in quaint anecdotes and notes about the profession, which are 
written in the form of a discussion which may be supposed to have taken place 
among a lot of good fellows in a tavern. One of them explained the difficulty he 
had had in upholding in one of the courts a gift which had been made to him. 
“T neither lost nor won,” said he, ‘‘and the case is in suspense; for, although 
Ihad received a good donation, in proper and -authentic form, and signed by 
the donor, the opposite party alleged that he who had given it me was not 
‘wise enough, nor in his proper senses; and, this being so, that he could not 
dispose of his property, much less give it away, and that the law forbade a man 
who was not ‘ wise enough’ to part with his goods by donation. Thereupon, I 
gave up hopes of my case; since we never find that a wise man will give away 
his property. Besides the fact that there would be great difficulty in finding a 
man wise enough to judge whether he who had given me ‘the gift was so; seeing 
that in the whole of Greece, as M. Bodin says, there were only seven wise men, 
and there is no evidence as to who judged them to be so.’’ It did not need one 
of our modern murder trials to convince them in those days of the mischievous 
part which oratory plays in the administration of justice. ‘One would not find 
so many advocates abusing the art of eloquence,” said another guest, ‘‘in order 
to conceal the truth, surprise the judges, or so dazzle them as to prevent their 
separating the just from the unjust, if the example of the Athenians was re- 
newed, who, after judgment given, —and aware that an attempt had been made 
to beguile them, —addressed themselves to the advocates, and punished them 
rigorously. Even the Athenian Senate, the Areopagus, only permitted advocates 
simply to state the facts on either side, without using any embellishment to allure 
the judges. When the advocate was called, the usher forbade him to move the 
affections of the judges. And, in order that the judges should not be diverted 
by any means from the truth, they heard criminal cases by night and in darkness. 
The great King Francis was constrained to deprive accused persons of all assist- 
ance from counsel, seeing that their artitices only served to pervert justice. In 
all cases where there is a question of fact, the parties should be heard by word 
of mouth as is done in the merchant courts.’’ They seemed to have had in those 
days an idea which has prevailed even in our time, and which has not been con- 
fined to the vulgar. We remember hearing a learned doctor of divinity, on deliv- 
ering the diplomas to the graduates of the law department of the university of 
which he was chancellor, tell them that it would be their privilege to defend 
accused persons when such persons were innocent. There lingers a notion that 
it is the duty of a lawyer to sit in judgment upon his client’s cause, and to under- 
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take his defence, if satisfied of his innocence, or at least to decline his defence, if 
satisfied of his guilt. That was evidently the idea of the tavern philosophers of 
Poitiers; though it was admitted by one of them that “ all ordinances would be 
useless if all advocates were imitators of the sanctity of Papinian, who refused 
to defend his emperor, Caracalla, who was accused by the Senate of having 
massacred Geta, his brother. ‘ But,’’ continued he, “ now-a-days manners are 
so corrupt, says Francois Grimandet, that there is no murderer, thief, brigand, 
or robber, of whatever condition, or however wicked, who will not find, provided 
he has the money, an advocate who will boldly undertake to plead his éause. 
And if he cannot make it good, he will make it last so long, that one may despair 
to see the end of it.’ In those days lawyers had the faculty of lengthening a 
single law suit so as to make it support them fora period of years, just as our 
modern chancery lawyers have sometimes done. One of them got himself into 
trouble by practising this art in this wise: “ A certain advocate of Milan was so 
cunning that he could make his cases last as long as he liked. Galeazzo, Duke 
of Milan, hearing of this, called the advocate to him, and said that he owed a 
thousand crowns to his baker and wished to .avoid paying him just then. The 
advocate assured him that he need not trouble himself about it for ten years to 
come, as the case would last all that time. The ungrateful Duke, when he came 
to know the artifices of his counsel, at once ordered the advocate to be hanged.” 
Upon the subject of oaths there is the story of a man who, about to take an 
oath, lifted up his left hand, and on being corrected by the judge replied, ‘It is 
all the same, Monsieur; [ swear equally well with either.’? This reminds us of 
the old Yankee who told his lawyer that he had forgotten whether he must make 
an affidavit that a certain fact was so, or that it was not so, but he could swear 


equally well either way. His oath was like an old gun which he kept at home; 
it would hit if it was a bear, and miss if it was a calf. 


One of the best of the many good things which were published in the old 
Southern Law Review, was an article on ‘‘ Reports, Reporters, and Reporting,” 
in the April-May number, 1879, by a writer whose name is not signed to his pro- 
duction. We do not recall, if we ever knew, who the writer was, but we strongly 
suspect, after re-reading it, that it was John M. Shirley, of New Hampshire. 
There are not half a dozen men in the United States who wield so trenchant a 
pen. That article, twenty-five pages in length, abounds in good things from be- 
ginning toend. We can scarcely relate the delight with which we picked up an 
old dusty number of the date in question, and fell upon such passages as these: 
**Coke and Cervantes were contemporaries. Both set up as reporters, —one of 
law, the other of the wise opinions of one Sancho Panza. As a reporter, Coke 
was sui generis. He commenced two hundred and eighteen years ago. No one 
since his time has been able to wear his sandals. He was a profound jurist and 
a wise legislator. Inreporting, he exercised both functions ad libitum, and wrote 
down as ‘resolved’ what, upon reflection, upon such points and topics as oc- 
curred to him, he thought the court ought to have decided. * * * Ina politi- 
cal sense, the British Empire has been governed by a committee of the House of 
Commons; in a judicial sense, by a committee of the House of Lords, a perman- 
ent institution. The opinions of the latter only are of controlling author- 
ity. * * * Unfit men are elected judges, and incompetent ones appointed. 
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What State court deservedly stands higher than the Supreme Court of Michigan? 
And what court stands lower than the Supreme Court of ——? Yet one is elected 
and the other appointed. What did the Governor who he made Walworth chan- 
cellor when he was a mere boy, know of his qualifications? What did the 
President who nominated Williams and Cushing for chief justices of the Federal 
Supreme Court know or care for the qualifications of either? It is notorious 
that the rejection of the nomination of Marcy’s ex-chief justice of the quondam 
territory of the Chinooks was due far less to his unfitness, or because he was 
the creature of the ‘ Pacific Coast ring,’ than to the fear of the feminine snobs 
who rule Washington society, that Mrs. Williams would thereby be lifted over 
their heads; and it is quite as notorious that the nomination of the man of ‘ con- 
tinental mind,’ who was as familiar with the workings of every civilized govern- 
ment as he was with the arrangement of his own library, was defeated partially 
by the petty wire-pulling and puerile jealousy of certain members of the court, 
who feared the contrast if he was made the judicial head of the Union, but 
mainly because a majority of the Senate feared he would not construe certain 
constitutional amendments in the interests of the political party of which they 
were members. The fear was groundless. He was a jurist of the stare decisis 
school. The make-up of his mind compelled him to adhere to whatever had been 
established, If the next century does not find a Bacon, a Scroggs, or a Jeffreys 
at the head of that court, it will be due to something besides the virtues and wis- 
dom of the appointing power, if we are to judge the future by the past. * * * 
Ordinarily, an index of matter is aboutas reliable as a New England guide-board, 
which simply enables the traveller to make an approximate guess at the distance to 
the next station, unless the guide-hand happens to point in the wrong direction. 
The loose practice we have is justly reprobated. The index should be made by 
culling the principles from the opinion itself, arranging them under appropriate 
heads in their natural order, with an abundanee of cross-references. * * * 
The opinions of eminent judges have little weight where they, through blood or 
otherwise, are virtually parties. Chancellor Kent once heard a litigated cause 
in which his brother was one of the parties, and personally interested. He also 
heard and decided the case of Mooers v. White (6 Johns. Ch. 360), where his 
brother-in-law was the complainant, although the statute had prohibited any 
judge from sitting where he was related to either party within the ninth degree 
of affinity or consanguinity. It has been found necessary, in some jurisdictions, 
to prohibit any judge from sitting in any cause where he is interested, or where 
he had anything to do with it as counsel or otherwise; and yet we have lived to 
see a judge arguing a cause before his associates under the name of some 
personal friend. But no statute that ever has been or can be passed can stay the 
pestilence of ‘ personal influence’ in the decision of causes.”’ 


Tue foregoing writer has given us some rich things about the manner in 
which judges do their work, and the amazement is, how he came to know so 
much about it. Here is one of his passages: ‘One of the foremost jurists in 
New England, endowed with a mind of great strength and extraordinary celerity, 
weighted down with the necessity of examination, has been compelled to toil 
seventeen hours a day, at least six days in a week, for seventeen of the past 
twenty years. But even his iron constitution is beginning to bend under this 
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terrible strain; young, he is rapidly growing old. He thinks he has discovered 
the sovereign panacea, the fountain of eternal youth and freshness. It is, to use 
the United States Digest to find the cases upon a given point and then read 
nothing but the reports. But, for the reasons already assigned, the remedy will 
soon be worse than the disease, even for him; and others who lack his marvel- 
lous gifts can never hope to pattern his lightning pace.’’ We can hardly believe 
that any reputable judge of an appellate court descended to the bohemianism 
of preparing opinions upon the following plan: ‘ In theory, each judge prepares 
the opinion to which his name is prefixed or appended, and the fact accords with 
it oftener than otherwise; but it is not universally true. In some instances, 
where the same question has arisen in two or more jurisdictions, a judge some- 
times takes a published opinion, changes the names, dates, and localities, reads 
it to his associates, gets their assent, and lets it go down in the books as his own, 
Much oftener, he takes the reasoning of one or several opinions, or that of some 
friend in whom he has confidence, tinkers the phrases, interlards here a bit and 
there a little with his own language or illustrations, and gives it to the world in 
this new dress. But this frequently happens inanother way. An important case 
is assigned; the judge sits down alone with his books, and works upon it for 
days; and then, to use the expressive language of an eminent jurist of fifteen 
years’ experience upon ‘the Supreme bench, finds himself ‘unable to pick his 
way out of the woods.’ He calls in aid some more gifted associate, quick to 
see, full of resources, fertile in expedients, and ready with the pen. The result 
is, that the opinion which goes into the report, — except, perhaps, a few prefa- 
tory lines, a change here and there in the form of expression, and a few of the 
concluding sefitences, — or at least the spinal marrow of the whole, is the off- 
spring of another’s brain. Such opinions are sometimes written to establish a 
principle, and others to avoid it.””, We can more readily believe that the follow- 
ing is a faithful picture, where an appellate court is on wheels, as it is in several 
of the States: “The court meets. From twenty-five to a hundred and fifty, and 
perhaps more, causes, some of which are exceedingly complicated, are before 
the judges for decision. No brief or paper connected with the cause comes to 
the knowledge of any judge until it is called in its order. The court hear the 
cases one after another, sitting from six to ten hours a day. The counsel read a 
mass of papers and authorities. There is not time to prepare written opinions. 
In a week, sometimes more and sometimes less, the judges come in for an hour 
or two, perhaps with a few notes in ink, or a segment of an opinion in pencil, 
but often without either, announce the judgments, sweep the docket, and hasten 
away to another circuit. Weeks pass, months may, and sometimes years have. 
A lull comes, and each judge sits down to write his opinions in the cases 
assigned to him. Upon examination, he finds that an erroneous decision has 
been made. Judges are human beings, no better and no worse than the class 
from which they spring. The tendency with some minds is almost irresistible 
to so color the facts as to adapt them to the judgment, or to prepare a ‘squir- 


rel’ opinion, putting the decision upon grounds never taken by counsel or con- 
sidered by the court.”’ 


Tue foregoing writer has given us the following observations on what is 
termed the ‘assignment method” of preparing opinions in appellate courts: — 
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‘Great mischiefs flow from the assignment of cases to a particular judge, as we 
shall hereafter see. It is said of the late William L. Marcy, that when he was 
one of the judges of the Supreme Court of New York, he prepared two opinions 
ina cause which had been assigned to him. He read the first in the consultation- 
room, and invited the consideration of the brethren. They discussed it, pro- 
nounced it decisive, and voted unanimously that it should be reported as the 
decision of the court. He then told them he had prepared another, and asked 
them to suspend judgment till he had read that. After he had read it, they re- 
scinded their action, declared the second opinion unanswerable, and voted that 
it should be promulgated as their opinion. When cases are assigned, or 
‘subbed out,’ as in legislative committees, to two or three members, the opin- 
ion is sometimes prepared in vacation, and indorsed by the sub-committee or a 
majority of the court, but is afterwards overturned upon oral argument. * * * 
The rule in the Supreme Court of the United States is, that there shall be 
neither actual nor virtual assignments; that every cause shall be heard and de- 
cided by the court; and that, after the decision, a majority may designate one of 
their number to prepare an opinion embodying their views. This must be sub- 
mitted to them for their approval; and, if unsatisfactory, the task may be com- 
mitted to another, until they agree upon an opinion, which is reported as the 
foundation og their judgment. But even this guarded practice has not saved us 
from decisions and opinions which no one can reconcile, nor from controversies 
between the judges, long after their publication, in relation to the truthfulness 
and accuracy of them as reported; and this, too, where some of the opinions 
are upon the most important constitutional questions ever raised. He cites as 
an instance of this what was said by Chief Justice Taney, in the Passenger 
Cases (7 How. U.S. 487, 488), and by Mr. Justice Wayne in the same case (Jd. 
432), concerning the opinion of the same court in New York v. Miln, 11 Pet. 
102). He sums up his views on the subject thus: “The drift in professional 
opinion and practice for the past fifteen or twenty years has been strongly 
against assignments, and in favor of the hearing and decision of all causes by 
the court as such. Up to that time the general tendency was very marked in the 
opposite direction. Formal and virtual assignments were the rule, and not the 
exception. The formal assignments to a single judge were made in various 
modes. Sometimes it was done arbitrarily by the chiéf justice, or by some par- 
ticular judge designated for that purpose, or by selection, the right of choice 
commencing with the chief, senior, or puisne judge, and alternating; some- 
times by casting lots; and in others by figures; but by far the more common 
practice was to assign to each judge the cases ranging under certain letters. 
To this courtesy added another unwritten rule, by which, if a case was assigned 
toa judge upon a subject distasteful to him, he was at liberty to exchange it 
with an associate for another. The result was, that in those States where the 
papers are furnished to the court before the term, each judge came to the con- 
ference at the term with his decisions and opinions ready-made; except in extraor- 
dinary cAses, the arguments at the term changed nothing. It was impossible 
for the other judges, in the bustle and hurry-skurry of this judicial gallopade, 
to examine each other’s cases carefully, or even to hear the opinions read at 
length. A judge read a brief abstract, or made a brief oral summary of his 
opinion, or stated his reasons for the conclusion to which he had arrived in a few 
sentences, and the opinion was in form adopted, when oftentimes no one really 
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knew anything about it except the person who prepared it. The mischief is, 
that when the question, in another form, again comes before the same tribunal, 
viewing it from the new standpoint, the judges, who formally concurred in the 
first decision, do not feel bound by anything but the conclusion, and attach little 
weight to that. Thus the former case is virtually overruled under the guise of 
some specious statement that the courts are not disposed to ‘extend its doc- 
trine,’ or some other film-like distinction, which soon shares the fate of its 
predecessor. The same result naturally follows where the cases are assigned at 
the term and the opinions are written up in vacation. There is one advantage 
resulting from actual assignments. As a rule, if the judge has leisure, and only 
the right in view, he gives the subject more careful consideration than it could 
otherwise possibly have; and the profession thus have all the light which can be 
thrown upon it by him. The disadvantage is, that if he happens, from any 
cause, to fall into error, it is perpetuated in the books, and, as is sometimes the 
case, the same question is decided in two ways at the same time. In form, 
under this system, we have the opinion of the court; in fact, that of a single 
judge. In the mother country, the rule is still otherwise; and the reports show, 
by the colloquies between court and counsel, by the separate opinions given, and 
even by the note of concurrence, how free they are from the evils from which we 
have suffered so much. In some of the States the Legislature has been com- 
pelled to interfere, and provide that each judge shall give a separate opinion, or 
in some way distinctly show his hand, so that some opinions beside his own will 
be authority with him in the hereafter.”’ 

The writer cites some noted dicta in Pennsylvania cases to show the predica- 
ments into which this sort of work had sometimes brought the Supreme Court 
of that State, and but for the language of Chief Justice Gibson in one of those 
cases, we should never believe that any appellate court had ever so far slighted 
its duty and neglected its trust as to permit opinions to be delivered as opinions 
of the court which had never been seen except by the judge who wrote them. 


Tue foregoing writer has succeeded admirably in telling us how the thing is not 
done. He is, like all writers of his class, quick to perceive the imperfections of 
existing systems. He can lay bare those imperfections with a cruel exactness, but 
he fails to point out the proper remedies. He tells us that the decision of every 
cause ought to be the decision of the court. ‘ Every fool knows that.’’? In theory, 
if not in fact, every decision of every cause is the decision of the court, and not the 
decision of the particular judge who writes the opinion. We have heard the “as- 
signment system,”’ or as it is sometimes called, the ‘* committee system,”’ or the 
** committee-of-one-system,”’ argued against before. If one of these philoso- 
phers had once been in the harness, his spirit of ridicule would become toned 
down somewhat; he would see then the radical impossibility, nay, the almost 
utter Utopianism of the system of fixing in advance, upon oral consultation, not 
only the result, but the ground and reasoning upon which the result is to be 
placed. It is the old slow coach method, adapted to courts which have little 
work to do, and whose judges would rather talk than write. These oral consul- 
tations are at the very best mere skim-surface consultations. They may result 
in a given decision, and then the judge, to whom the task is assigned of drawing 
up the opinion of the court, will retire to his library and experiment upon the 
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task of putting the views of the court into writing, and his experiment will con- 
vince him, in many cases, that the conclusion of the court is superficial and 
untenable; he will bring in an opinion entirely at variance with the surface 
opinion of the consultation-room, and that opinion will, after consideration, be 
adopted. The opinion of one judge upon a case, after a thorough study of it, 
pen in hand, is worth more than the opinions of nine judges, after a heated or a 
sleepy consultation, in which not one of them has given it a thorough investiga- 
tion. Again, the debates of the consultation-room, especially if there are narrow- 
minded and conceited judges present, or judges who entertain personal dislikes 
to each other, may become heated and even acrimonious. Opinions thus ex- 
pressed and contended for are hard to eradicate by any subsequent inpouring of 
the truth. A vain and opinionated judge will dishonestly adhere to erroneous 
opinions thus formed, and refuse to admit their error upon a subsequent consul- 
tation, although really convinced that they are untenable. There is but one way 
to secure the intelligent and concurrent judgment of the court in the decision of 
acause, and that is the way in which the above writer has suggested, of requir- 
ing every member of the court to write and deliver a separate opinion upon 
every cause submitted for the consideration of the court. It is easy to see that 
this measure would yield the best fruits in the decision of each particular case, 
because it would compel every judge to give his own independent reasons to the 
parties and to the legal profession, for his decision. But it is just as plain that, 
in the generally crowded state of the dockets of appellate courts, this measure 
is utterly impracticable. No matter how numerous the bench, or how efficient 
its members in capacity for work, it would reduce the number of causes which 
any court could decide per annum to not more than one hundred. We doubt 
whether there is an appellate bench in the whole country whose work could be 
done under such a system. It is believed that the nearest approach to the sys- 
tem which we have suggested, which is consistent with the doing of the amount 
of work which appellate benches are ordinarily required and expected to do, is a 
system which combines the four following elements: 1. Oral argument. 
Modern appellate courts in the United States have made a great mistake in dis- 
couraging oral argument at the bar. The time allowed for these arguments 
is generally too short. We have been told of one appellate court that does not 
allow oral argument at all, except on special application. The judges generally 
come to the hearing of these arguments in an overworked and tired state of the 
nervous system. A judge in this state sinks into his seat; his mind refuses to 
revolve, if we might so speak; he keeps his eyes on counsel without understand- 
ing a word that is said. Outraged nature must, at some time, assert its rights, 
and this period becomes a period of rest, when it should really be a period 
of the greatest effort and attention. This should be prevented by limiting 
the number of hours allotted each day to oral argument, to not more than 
four. Four hours of the attention which oral argument properly requires — 
the extreme tension of mind which is required to gather up the 
threads of fact of a.complicated case, and to follow with understanding 
the progress of the reasoning, is more exhausting than eight or ten hours 
of such work as a diligent judge will do in his library, pen and book in 
hand. Four hours a day for oral argument, divided into two sessions, with a 
good interval between, is as much as any court should tax itself with; hence, 
during these periods of oral argument, the judges should not, as a rule, attempt 
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to write opinions, but should keep their minds fresh and rested so that they may 
approach this task each day with a ready memory, a strong attention, and an 
elastic thought. If this plan is pursued, oral arguments will prove of real and 
substantial benefit; and their greatest benefit will be, that they will counteract 
the danger which the foregoing writer has pointed out, of the so-called opinion 
of the court being but the opinion of the single judge who writes it. The real 
advantage of oral argument is, that it enables able and skilful counsel to ham- 
mer something of his case into the heads of each member of the court. It enables 
the opposing counsel to point out to the court the weakness of each other’s posi- 
tions, in a manner which cannot be so well done in written briefs. It gives the 
judges an opportunity to interrogate counsel, and then to clear up doubtful or 
disputed points of fact, and to hear what can be said upon weak or doubtful 
points of law. Above all, it makes the administration of justice open, according 
-to the theory of the common law, and in this manner it satisfies the popular 
notion of the way in which justice should be administered, and inspires a degree 
of contidence in the decisions of the courts, which could not exist where the 
court could only be approached in writing. 2. Consultations immediately after 
the arguments. After the oral arguments for the day have been heard, the judges 
should go immediately into consultation upon the causes which have on. that 
day been argued and submitted. If the number of hours consumed in argument 
each day is limited, as we have suggested, the judges will not be so exhausted 
by them that these consultations will be useless, But if a judge has sat six or 
seven hours, a consultation becomes a form and a farce. An hour’s consulta- 
tion, after four hours of argument upon the three or four cases which may in that 
time have been argued and submitted, ought to be of substantial benefit in the 
decision of the cause. “The judges have acquired impressions from the argu- 
ments which will still dwell freshly in their minds. These will form,interesting 
points of debate, and it will result that many cases will be decided, and finally 
and correctly decided, in these consultations. 3. At this point the ‘‘ assignment” 
or ‘* committee ’’ system will have to be called in, to facilitate the work of the 
court. The work of making the formal examination of the record which is re- 
quired, of drawing up the formal statement of the facts, and of writing the formal 
opinion of the court, must fall to a single judge, or else the business of the court 
can never be transacted. The statement of facts drawn up by this judge, will, 
in actions at law, be accepted by the court without much further examination, 
unless particular judges have acquired a different impression of the facts from the 
argument; and it is right here that the advantage of oral argument to the cor- 
rect decision of the cause conspicuously asserts itself. But in appeals in 
equity, in admiralty, or in divorce causes, where the appellate court tries the 
facts de novo, it is the bounden duty of each judge, upon his conscience and upon 
the obligation of his oath, to make an independent and a separate examination 
of the record, and not to accept a statement of facts made by a brother judge. 
This duty ought to be enjoined by the statute law. It is true, there would be no 
practicable mode of compelling its performance, except by electing honest and 
capable judges to office; but the Legislature should never withhold its expres- 
sion upon so important a point. 4. What ought next to be done can best be 
stated by stating what ought not to be done. The next step in this process 
ought not to be a general consultation. It is known that some appellate 
courts have been in the habit of distributing their records in this way, in 
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order that their opinions might be ‘written up,’? and that the result 
of the investigations of the particular jugde has never been known or 
seen by any of his brethren, until his opinion, drawn up in the form of 
an opinion of the court, is brought into a subsequent consultation and 
there orally read. Unless the case be one that may have been carefully consid- 
ered in the previous consultation, or if a previous consultation has been 
neglected, or omitted, such an examination of the case becomes passive and per- 
functory. An accommodating courtesy or benevolence will ordinarily pass the 
opinion which has thus been brought in, unless it contains something which 
strikes the ear of tired, and perhaps sleepy, judges as exceptionable. Opinions 
which are produced by this process are little more than those of the particular 
judge who writes them. A court which does its work in this way commits a 
plain breach of a public trust, and its decisions do not deserve the public confi- 
dence. Instead of this, what ought to be done, and the least that ought to be 
done, is, that the opinion drawn up by the judge to whom the cause has been 
assigned, shall be handed to the next judge ina certain rotation, together with 
the record and the briefs of counsel. This judge ought, upon his conscience and the 
obligation of his oath, to make a carefulexamination of the cause. He ought by 
all means to examine the statement of the facts given in the brief of the counsel 
against whom the opinion decides the cause, and compare it with the statement given 
inthe opinion. In case of discrepancies, he ought to go to the record for informa- 
tion as to which is right. He ought to look through the brief of the same counsel, 
especially with the view of ascertaining whether any points there made have been 
overlooked in the opinion; and, finally, he ought to satisfy himself upon his 
knowledge, his deliberate judgment, and such further investigation as each par- 
ticular case may require to supply defects in his knowledge and to enlighten his 
judgment, that the opinion is right, before he concurs in it. When he has thus 
made his private and separate examination of the case, and taken down such 
memoranda as he may desire to use in the general consultation which is to be 
had thereon, he will pass it to the next judge in rotation, who will subject it to 
the same examination. When it has thus been examined by all the judges and 
returned to the one who wrote the opinion, it should be brought into general con- 
sultation, and there read and discussed. Where this plan is pursued, it will 
happen in many cases that opinions which, upon a mere oral reading in the con- 
sultation-room, would have passed unchallenged, will be found not to work, and 
a new opinion will have to be written, sometimes by another judge. Under this 
plan, the two ends of having justice speedily. administered, and not substantially 
denied through unreasonable delay, and of having the independent and separate 
action of the mind of every member of the court upon every case and upon every 
point decided by the court, will be secured. But even this will, in many cases, 
fail of the proper results. No system of work, no method of procedure, can 
supply learning to the ignorant, diligence to the lazy, or candor to the narrow- 
minded and dishonest. The ass in sop’s fable could not learn to sing like a 
grasshopper by feeding upon dew; blood cannot be extracted from a turnip: nor 
can a whistle be made out of a pig’s tail. Judges cannot always be made out of 
the chaw-bacon lawyers, who may be elevated to the bench by the ‘ pot-house 
politicians,’’ of whom the foregoing writer speaks in such caustic terms. No 
system can invigorate a feeble or corrupt bench, or supply the want of a learned 
and honorable bar, or the restraints of an enlightened public opinion. 
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602 NOTES. 
Ir our readers have any curiosity to know the manner in which the judges of 
appellate courts consult and assign causes for the writing of the opinions of the 
court, we can gratify it to a limited extent. The information which we give 
below is authentic. It is not as recent as it might be; but it will be found an 
accurate statement of the facts it purports to give, unless changes have been 
introduced in particular courts within a recent period. It is not likely that many 
such changes have been made, and we shall, therefore, make the following 
statements in the present tense. 


In the Supreme Court of the United States all cases are decided in con- 
sultation before they are given out for an opinion. To this rule there are no 
exceptions. No opinion is delivered or filed until read in consultation and 
approved by the judges who agree to the judgment. This, however, applies 
only to opinions of the court. The record in every case is examined by each 
judge before it is taken up in consultation. It is to be borne in mind that the 
record is printed, that each judge has a copy, and that if this were not done, 
this practice would not be possible. It is not done in Missouri. On the con- 
trary, the Supreme Court of that State is prohibited by statute from requiring it 
to be done. Therefore it is not practicable for the judges of that court to make 
separate, independent, and simultaneous examinations of the record of each 
cause, seasonably after the argument and submission. Inthe Supreme Court of 
the United States a case is never, under any circumstance, referred to a judge 
to examine and report previous to its decision. Each judge must examine the 
case for himself and vote in judgment, upon his own responsibility. If, when a 
case comes up in consultation, any judge asks further time to examine it, it is 
laid over, as a matter of course; if not, it is discussed and decided. After that, 
it is given out for the opinion. Ordinarily, the cases are assigned by the 
presiding judge for the preparation of the opinion of the court; but this does 
not prevent other judges from expressing their individual opinions, and deliver- 
ing them in writing. There is no rule of rotation observed in assigning causes, 
and no judge has a right to make his selection. There is no rule of practice 
determining the number of opinions to be written by the several judges. The 
chief justice, or the presiding judge for the time being, uses his best judgment 
as to the distribution, and endeavors to equalize the labors of the judges as far 
ashecan, The chief justice, or the presiding judge for the time being, has no 
powers different from those of the other judges, except such as pertain to the 
ordinary duties of a presiding officer. He has no special control over the order 
of business; neither does he, more than any other judge, direct or control the 
record entries. He is charged with the duty of auditing accounts, and, in mere 
matters of form, sometimes acts without consulting the other judges. Except 
in"mere routine matters, however, the sense of the judges is usually taken before 
action on his part. He usually takes charge of matters of practice. Some 
motions‘may be orally argued; others must be submitted in print. All this is 
regulated by rule. One hour on a side is allowed for the oral argument of 
motions, and two for the argument of causes. Additional time may be had if 
application is made before the argument commences. 
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Ix the Supreme Court of Pennsylvania, the final disposition of a cause is 
always determined upon before it is assigned to one of the judges to write the 
opinion. After the argument is heard, each judge examines the case thoroughly. 
It is then passed upon in consultation, and agreed to be affirmed or reversed. 
The chief justice assigns it to one of the judges for an opinion. The opinion is 
read in consultation, discussed, if any one chooses, and then accepted or 
rejected, and sometimes revised. There is no rule regulating the assigning of 
of causes to the judges to write the opinions of the court. According to estab- 
lished custom, the chief justice assigns, keeping in view the nature of the case 
and branch of learning to which it belongs, and the experience and knuowl- 
edge of the justice to whom he assigns. He endeavors to preserve an equality 
of labor as faras possible. His right to select and assign is not questioned; but, 
of course, it is exercised with as much fairness as the chief justice is capable of. 
No justice selects for himself, and seldom indicates a preference, though some- 
times it is done, for obvious reasons. The chief justice, in and out of court, is 
the organ of the court, to whom the preparation of per curiam opinions, corre- 
spondence, etc., is committed. He conducts the proceedings in court. He ap- 
points the times of consultation, and attends to matters of course. In general, 
he directs the record entries; but, in all matters of importance in relation to the 
business of the court, he acts with the advice and concurrence of his associates, 
In this State, the chief justice is the oldest judge by commission, and is accord- 
ingly commissioned as such whenever the term of the presiding chief justice 
expires. His position is determined by the Constitution, which provides that the 
judge whose commission shall first expire, shall be chief justice. The commis- 
sions of all the judges follow their election. As a general rule, motions are 
orally argued in this court, though sometimes they are submitted on printed 
‘* paper books.”? There is no general limit as to the duration of oral argument. 
There is a *‘ short cause list’? on which cases may be put down for Wednesday of 
each week by either party, subject to be stricken off by the other party, and 
within a certain time. In these cases, arguments are limited to fifteen minutes 
ona side. There is also an “hour list’? on which either party may place the 
cause, and the argument is limited to half an hour ona side; but when the case 
comes up for argument, a party may move to strike off, and the court, on exam- 
ining the printed paper books, will either strike off, or extend the time, if it be 
thought that half an hour is too little. 


In the Supreme Court of Ohio, in like manner, the final disposition of causes 
is always determined upon in consultation before the record is assigned to a 
judge to write the opinion. The record is not examined by each judge separ- 
ately, as in the Supreme Court of the United States, but by all the judges to- 
gether, one reading and the other listening. When five cases (for report) are 
disposed of, the chief justice assigns one to each judge, sometimes consulting 
the judges as to their preferences. Each judge is assigned an equal number of 
cases. When there is a division of opinion, the oldest in commission of the 
majority assigns the case to one of the majority. The chief justice’s right to 
assign cases is recognized where the decision is assented to by him. The chief 
justice calls the docket, announces the decisions not for report, and all rulings at 
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hearing; determines the order of business, with the advice and consent of his 
associates, and audits all accounts for furniture, stationery, etc. The sittings are 
fixed by rule, subject to be varied by the majority. Record entries are gener- 
ally prepared by the attorneys and supervised by the chief justice, or other 
judges. In the Ohio Reports the syllabus is considered the law of the case. It 
is prepared by the reporting judge, and submitted to all the judges for approval 
or correction, The opinion, including the statement of the case, is prepared by 
the reporting judge. The judiciary act makes the judge having the oldest five- 
year commission the chief justice; so that, where there are no vacancies, each 
judge is chief justice only during the last year of his term. The judges are 
elected for five years, a new judge bemg elected every year. Motions are orally 
argued. Argument on the hearing of causes is limited to two hours ona side, 
and on motions, to fifteen minutes on a side. 


Ly the Supreme Court of New Jersey the disposition of a cause by affirmance, 
reversal or otherwise, is usually determined upon in consultation before assign- 
ment to the judge who is to write the opinion. It is the duty of each judge to 
make a thorough examination of the record for himself. After consultation, the 
presiding judge requests a particular judge to prepare the opinion. This is the 
usual course, but there is no rule upon the subject. If the judge thus desig- 
nated requests to be excused, another designation is made. The presiding 
officer has no special authority, except that he ascertains and announces the 
opinions of the judges. Motions are usually argued orally, though they may be 
submitted on briefs. By Rule 12 of the court, there is a limit upon the time 
allowed for oral argument, which limit the writer cannot state, as the rule is not 
before him. In New Jersey, the Court of Errors and Appeals is composed of the 
nine judges of the Supreme Court, the chancellor, and six lay judges. On the 


hearing of writs of error, the chancellor presides; on appeals in equity, the 
chief justice. 


In the Supreme Judicial Court of Massachusetts, the final disposition of causes 
is likewise determined upon in consultation before the assignments to the judges 
who are to write the opinions. The record in each case is thoroughly examined by 
all the judges together, with rare exceptions, not amounting to half a dozen 
cases in a year; and in those cases, by one or more of the judges severally, and 
afterwards discussed by all the judges together. The chief justice assigns the 
cases in equal numbers, as far as may be, to his associates, and a larger num- 
ber to himself. Norule of rotation is observed while the courtisin session. The 
presiding judge usually speaks for the court, and directs the order of business, 
advising with his associates, when necessary, and subject, of course to be over- 
ruled by a majority of the judges present. The duties of the judges are not 
limited to sitting as a court of error. All capital trials are had before two 
judges; and the judges exercise singly a considerable civil jurisdiction at nisi 
prius, and the entire original jurisdiction in equity, in divorce, and in probate 
appeals, The court consists of a chief justice and six associate justices. A full 
court for the determination of questions of law is required by statute to consist 
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of at least four judges, and is usually held by the chief justice and four associate 
justices. No question of law is finally determined without the concurrence of 
four judges and a reargument in the presence of those who have not already 
heard the case is ordered when necessary to secure this end. Rehearings are 
not granted or permitted to be argued on the petition of counsel, unless the 
court, upon inspection of the petition, sees fitso toorder. Under the Constitution 
and laws of the Commonwealth, the chief justice is appointed by the Governor, 
with the advice of the executive council, from the court, or the bar, and holds his 
office during good behavior, but subject to be removed by the Governor on the 
address of the two houses of the Legislature. The other justices hold by a like 
appointment and tenure, and, in the absence of the chief justice, the senior asso- 


ciate justice presides. Motions are argued orally, and two hours on a side are 
allowed for the argument of causes. 


In the Supreme Court of Errors of Connectieut the final disposition of 
causes is likewise determined by the justices in consultation, before they are 
assigned for the purpose of writing the opinions. The record in each case is 
examined by the judges separately. It is printed, and each judge has a copy. 
The presiding judge has authority to assign the cases to his associates for the 
writing of opinions; but in practice, cases are assigned in order, commencing 
with the youngest judge in cases where all of the judges are of the same opinion. 
If the rule brings the case to a dissenting judge, the next judge in the majority 
takes it. This is the general rule, but sometimes it is departed from, if a judge 
objects to giving an opinion ina particular case. The presiding judge directs 
the court to be opened and adjourned; calls each case for argument; announces 
all decisions in and out of court; asks each judge his opinion on all motions 
made in court; and is generally the mouthpiece of the courtin everything to be 
said by the court, and directs everything to be: done which becomes necessary. 
The presiding judge appoints all meetings for consultation, and the times and 
places for holding them. He directs the order of business in and out of court. 
He gives directions as to the entries, to be made by the clerk, of cases decided. 
Furniture and stationery are furnished without any order. The subordinate 
officers of the court are appointed by the sheriff of the county. In all cases 
reserved for a decision, if the court is equally divided in opinion, the case is 
decided by the casting vote of the chief justice; but his authority does not exist 
in this respect, in cases decided by the court below. The chief justice is elected 
as such by the Legislature of the State for the term of eight years. In his 
absence from a term of the court, or in case of his disqualification in a particular 
case, the judge next oldest in commission takes his place pro tempore. Motions 
are orally argued, and the time allowed for the argument of causes is limited to 
two hours on each side of a case. If there are two counsel on each side, the 


counsel on each side have the right to divide the time between them as they 
please. 


In the Supreme Court of Alabama the consultation usually takes place 
after the assignment of the cause, and after the judge to whom the cause is 
assigned has prepared an opinion. The record is generally examined only by 
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the judge to whom it is assigned. He reports to his associates the facts con- 
tained therein, so far as material to the questions to be decided. If this state- 
ment is not satisfactory, or if there is a difference of opinion, each judge, for 
himself, examines the record. The counties of the State are arranged in eight 
divisions. There is a docket of the cases pertaining to each division. As they 
are submitted, they are assigned by the chief justice in the order of submission, 
commencing at the first of the term with the junior associate, and assigning to 
each judge, as far as practicable, the same number of cases. Generally speaking, 
the authority and duty of the chief justice do not differ from that of the asso- 
ciate justices. On the organization of the court in 1820, the commissions of the 
judges were of the same date, and the judges elected a chief justice. On his 
resignation, not long afterwards, the vacancy was supplied by an election by the 
judges. After that election, it became the practice of the court, continuing to 
a recent period, that the judge having the oldest commission should be chief 
justice. Under the Constitution of 1875, the chief justice is elected by the 
people. As to motions which are not grantable as of course, and which are 
resisted, oral argument is heard. The time for the oral argument of causes is 
limited to one hour, unless, on application before argument is commenced, 
further time is allowed. The extraordinary amount of work which is done by 
this court must be attributed to its system of assigning causes to single judges 
for investigation and the writing of an opinion, before any consultation is had. 


In the Supreme Court of Florida the final disposition of causes is made in 
consultation by all the judges before they are assigned to particular judges for 
the writing of the opinion, except in cases free from doubt, or those involving new 
questions. In such cases, a designated judge examines and writes out his con- 
clusions, after which each judge examines for himself before assenting. Every 
record is severally examined by each judge, so far as necessary to understand the 
questions presented in the assignment of errors. The judge who is designated 
to deliver the opinion first examines and makes a statement of the case, which is 
commonly accepted by the others, in ordinary or not difficult cases. The pre- 
siding judge usually assigns the cases to the judges for the writing of opinions, 
after conference, and upon first impressions; though this is a matter of usage 
only. No rule is observed except to divide the labor without reference to the 
number of cases taken by each judge. The presiding judge recognizes the right 
of each judge to take charge of cases in which special questions, with which he 
is familiar, may arise; but this right is subject to the revision of the other 
judges. The power of the chief justice to assign has usually been conceded or 
acknowledged; but there is no rule or statute controlling the same, except that 
the chief justice presides and directs the proceedings in open court and gives 
directions as to the entries. As to all proceedings, he is liable to be overruled 
by the majority. All incidental furnishings and expenditures are subject to his 
approval. He controls and signs the record. The judges of this court are 
appointed to their positions by the Governor and confirmed by the Senate, and 
hold their office for life. Motions are argued orally, or by brief, or upon written 
argument, as the parties choose; or are submitted without argument. All 
motions are entered upon the motion docket and remain so at least one day 
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before decision, the time being controlled by the court. As to the argument of 
causes, no limit as to time is fixed, except the convenience of the court. The 
business of the court is usually so light that no limit is interposed to oral argu- 
ment, except upon motions during the morning hour. The rules of this court 
will be found in Volume XIV. of the Florida Reports. 


In the Supreme Court of Louisiana the disposition of causes is made after 
consultation, and after the judge to whom the case has been assigned has re- 
ported the facts of the case and the points of law at issue. If a majority of the 
judges concur with him, he writes the opinion; if not, the case is assigned by 
the chief justice to another justice. Usually, the report is examined by only 
one of the judges, who reports the facts of the case to his associates in consul- 
tation. The presiding judge assigns the cause to the judges for examination and 
report. This right is recognized and exercised. The rule usually followed is 
to assign the cases in the order in which they are submitted successively to the 
judges. The chief justice is the presiding officer, both in open court and in 
chambers. He decides motions, etc., which are made in open court. If any of 
his associates express doubts as to his ruling, a consultation is immediately held, 
and the matter is at once decided or taken under advisement and decided in 
chambers. In consultations he is also the presiding officer. He indicates the 
time for consultations, except regular consultations, which are fixed by agree- 
ment. He directs and controls the record entries. He has control of the con- 
tingent fund of the court and of the subordinate officers of the court to a limited 
extent. He is appointed by the Governor of the State, with the advice of the 
Senate, for the term of eight years. In this court motions to dismiss appeals 
are not orally argued, nor are motions for a rehearing, except upon consent of 
the court, specially granted on application in writing. Other matters may be 
argued orally. In the argument of causes one hour is allowed on each side, and 
two persons on each side are allowed to speak. 


In the Supreme Court of the Territory of Montana the final decision of causes 
is usually determined upon in consultation by all the judges, before assignment 
to the judge who is to write the opinion. The record in each case is thoroughly 
examined, and generally by all the judges together. The chief justice presides 
in the Supreme Court of the Territory, and assigns the causes to the different 
justices for the preparation of opinions. No rule of rotation is observed in 
these assignments, and no rule of practice determines the number of opinions 
which shall be written by each judge. The authority and duty of the judges are 
the same, except that the chief justice presides in court and in consultations, 
and determines the order of business in court and out, and also as to sittings 
and terms. Stationery for the use of the court is procured by the marshal upon 
his own motion, and charged in settlement of his account. Motions are argued 
orally. One hour and a half on each side are allowed for the oral argument of 
causes, unless further time is granted by the court. 


Hon. C. S. HAYDEN, chairman of the Committee on Jurisprudence and Law 
Reform of the Missouri Bar Association, presented to that association at its re- 
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cent meeting, an able report in favor of the codification of the criminal law of 
Missouri. It recommends that measures be taken for embodying the criminal 
law of that State, including the common or unwritten law on the subject of 
crimes, as well as the statutory law, into two Codes, first, a penal code, embodying 
the substantive criminal law, and secondly a code of practice, embodying the 
law of criminal procedure. The paper necessarily deals, for the most part, with 
the subject of codification in general, and it is treated in that clear and incisive 
style which is the characteristic of its author. Judge Hayden has exposed the 
workings of the criminal law of Missouri in an unique manner, by holding up to 
view the case of the late Charles F. Kring, who was indicted in 1875 for a most 
atrocious murder; was tried and convicted of murder in the first degree, and the 
judgment finally reversed in the Supreme Court; was again tried and a mistrial 
entered, the jury failing to agree; was then suffered to plead guilty to murder in 
the second degree, under a secret bargain with the acting prosecuting attorney, 
that he should receive a sentence of but ten years’ imprisonment, from which should 
be deducted the time he had already lain in jail; how the court refused to ratify 
this bargain and required him to stand upon his plea unconditinally, or else plead to 
the indictment in chief, and undergo another trial; how he refused to plead in 
chief, and was then sentenced on his plea to twenty-five years in the peniten- 
tiary; how he appealed to the Supreme Court, now claiming and struggling for 
the right to plead not guilty to the indictment in chief; how the Supreme Court 
accorded this right to him, again reversing the judgment; how, when he got 
back to the trial court he did not want this right, but insisted that he should be 
sentenced according to his secret and void bargain with the acting circuit attor- 
ney; how, this being refused, a plea of not guilty was entered to the indictment 
generally, and he was again tried and convicted of murder in the first degree; 
how the St. Louis Court of Appeals, to which he now appealed, having 
examined the record, found no error in it and refused to stay the execution; 
how the chief justice of the Supreme Court of Missouri, the case not pending in 
his court, not before him in any judicial way, and he having no more juris- 
diction in the premises than a justice of the peace had, by an extraordinary 
misconception of his powers, procured the record of another court, the Court of 
Appeals, and indorsed thereona stay of the execution, which the sheriff obeyed; 
how, subsequently, the judgment was unanimously affirmed in the Court of Ap- 
peals and the Supreme Court; how a justice of the Supreme Court of the United 
States, happening to be in Missouri on a particular occasion, granted a writ of 
error upon a petition drawn up by the prisoner’s lawyers, refusing to hear any 
argument from the State’s counsel; how the Supreme Court of the United States, 
by a divided court, five against four, reversed the judgment of the Supreme 
Court of Missouri, holding that the prisoner could not be tried fora higher grade 
of the offence charged than murder in the second degree; how he was subsequently 
admitted to bail, went toahospital, confessed his sins, was baptized, received into 
the church, received the sacraments, and died in his bed like an even Christian, after 
having defied the law for eight years, and after having for eight years acted as the 
adviser of the criminal classes in jail, and after having committed crimes even in 
jail, which would not be believed if set down inprint. The result was not more 
deserving of thoughtful attention than the processes through which the case went. 
The unique and absurd rulings of the various courts, which culminated in the 
final decision of the highest court in the Union, that a man who had murdered 
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another man’s wife, and a quick child in her womb, because she had refused to 
leave her husband and become his mistress, was entitled to have the rules of 
procedure which existed at the time of the murder, kept unchanged for his par- 
ticular benefit, through all the subsequent successions of trialsandretrials. When 
he committed the murder, the law was such, that if he should plead guilty then to 
murder in the second degree, and the plea should be accepted as valid, and after- 
wards be set aside, he could not thereafter be put upon trial for murder in the first 
degree. When he pleaded guilty to murder in the second degree, the law was such 
that, if the plea should be set aside, he might again be put on trial for murder in the 
firstdegree. He entered his plea in the face of the lawas\t then existed. The law 
was not changed between the time when he entered it and the time when he was 
again put on trial for murder in the first degree, but it was in fact changed nearly 
three years before, and before the date of the first trial. Whatever may be said in 
favor of the learning and research displayed in the opinion in which this result was 
reasoned out, no average man will be found who will say that there was any sense in 
theresult. Ifit were told toan English lawyer, it would provoke laughter and deri- 
sion. Theabsurdity was heightened by the fact that the processes culminated in 
five judges overruling thirteen. Such spectacles unquestionably tend to bring the 
judges and the administration of justice into general popular disrepute, and it is not 
* easy to say that the ill opinion which is thus engendered is not deserved. Ifa code 
will get the administration of justice out of such quagmires, by all means let us 
havea code. The growth of lynch lawin all parts of the country is nothing more 
than a popular revolt against this kind of justice. A newspaper statistician in Chi- 
cago recently compiled and published a statement showing that throughout the 


United States the number of men hanged for crime by mobs is just about equal 
to the number executed at the hands of the law. No one can doubt the general 
truth of the statement. It is disgraceful to the American people in the last 
degree that it should be so. It is difficult to see how any American, in view 


of such a state of things, can travel in Europe without hanging his head in 
shame. 


Tue following is from the Law Journal (London): ‘“ Mr. William Talluck 
writes to us to say that he has just received a letter from the Chancellor of the 
Swiss Confederation (M. Ringier), in Which he states that none of the cantons 
(eight, including Zurich) which have nominally ‘ re-established ’ capital punish- 
ment during the last few years have in any instance inflicted that penalty. In 
fact, our correspondent continues, the whole treatment of this question by Switz- 
erland for nearly thirty years past has been devoid of either system or dignity. 
Great stir has occasionally been made over alterations of the law of murder upon 
paper merely; but no substantial change of action has meanwhile taken place. 
If capital punishment is efficacious, as its advocates plead, it ought to be regu- 
larly enforced. If, on the other hand, it cannot be enforced, then a more certain 
infliction ought to be substituted. Surely, this is a fair argument. But, pre- 
cisely because the statistics of almost every country of Christendom prove that, 
despite enactments of capital punishment, it cannot and is not, in general, 
carried into execution with any comparative certainty — precisely for this reason, 
many statesmen and jurists consider that prolonged imprisonment, as in Holland, 
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Belgium, and elsewhere, affords a better combination of deterrence and retribu. 
tion. Doubtless, as at present in Ireland, a sudden spurt of executive vigor in 
the infliction of death may produce great temporary effect. But why did the 
capital penalty previously fail to deter from murder in Ireland? Why, but from 
its general characteristic tendency to impose peculiar obstacles to its own 
regular and steady and general infliction.”’ 


Tne sixth annual meeting of the American Bar Association will be held at 
Saratoga Springs on the 22d, 23d, and 24th days of August. Among the features 
of the meeting will be the address by the President of the Association, Alex- 
ander R. Lawton, of Georgia; a paper by Robert G. Street, of Texas, on “‘ How 
far Considerations of Public Policy may enter into Judicial Decisions; *’ a paper 
by Simon Sterne, of New York, on ‘ Slipshod and Corrupt Legislation, and the 
Remedy; ’’ the Annual Address, by John W. Stevenson, of Kentucky; a paper 
by Simeon E. Baldwin, of Connecticut, on “ Preliminary Examinations in Crim- 
inal Proceedings,’? and a paper by John M. Shirley, of New Hampshire, on 
Future of our Profession.”’ 


Tne Missouri Bar Association has just held its third annual meeting at Sweet 
Springs, which has become a fashionable place of summer resort in that State. 
The meeting was largely attended and highly successful. More than one hundred 
delegates were present, and the papers which were read were superior to the 
usual character of the papers presented at such bodies. The opening address 
by the President, John H. Shanklin, contained a painstaking and thoughtful 
résume of recent Federal and State legislation, Hon. Alexander Martin, of St. 
Louis, one of the members of the new Supreme Court Commission of Missouri, 
read a paper on ‘Codification.”” It was a learned, thoughtfil and scholarly 
production, taking ground in favor ofa codification of the common law. Luther 
T. Collier, of Chillicothe, read an interesting and thoughtful paper on ‘ The 
Legal Profession, its Duties and Responsibilities.”” A paper by Hon. C, G. Bur- 
ton, of Nevada, on ‘‘ Service by Publication,’’ contained valuable suggestions on 
a species of judicial process, which, if not carefully guarded, is liable to the 
greatest abuse and productive of the greatest injustice. A paper by A. Comingo, 
of Independence, on ‘Evidence in Mitigation of Homicide,’ was a criticism 
of the Missouri rule which excludes evidence of drunkenness in trials for homi- 
cide for the purpose of reducing the degree of the offence. John E. McKieghan, 
of St. Louis, read a paper on ‘ Principle versus Case.’’ It was well written, 
thoughtful, practical, and met with universal approval. The Bar of Kansas City, 
at which place the association was first organized, had never had the honor of 
supplying its President, and they were told at this meeting to produce their 
‘*favorite son.’? They produced John C. Gage, Esq., and he was elected by 
acclamation. But for a commendable desire to pass the office around from one 
section of the State to another, the honor would have fallen on James Carr, of 
St. Louis, who will no doubt receive it at the next meeting. 
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DIGEST OF RECENT CASES, 


BI-MONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported.] * 


NAME, 


Alabama Law Journal, 

Albany Law Journal. 

American Law Record. 

American Law Register. 

Brooklyn Daily Record. 

Canada Law Journal. 

Canadian Law Times. 

Central Law Journal. 

Chicago Legal News. 

Cincinnati Law Bulletin. 

Colorado Law Reporter. 

Criminal Law Magazine. 

Daily Register. 

Denver Law Journal. 

Federal Reporter. 

Internal Revenue Record. 

Insurance Law Journal. 

Irish Law Times. 

Journal of J 

Kentucky Law Reporter and 
Journal. Ky. L. Rep. 

Lancaster Bar, Lan. B. 

Law Journal. 

Law Magazine and Review. 

Law Times. 

Legal Adviser. 

Legal Intelligencer. 

Legal News. 

Luzerne Legal Register. 

Maryland Law Record. 

Morrison’s Transcript. 

North-Western Reporter. 

New Law Journal. 

New York or Digest. 

Ohio Law Journal. 

Pacific Coast Law Journal. 

Reporter. 

Southern Law Journal. 

Supreme Court Reporter. 

Supreme Court Transcript. 

Texas Law Journal. 

Texas Law Reporter. 

Texas Law Review. 

Virginia Law Journal. 

Washington Law Reporter. 

Weekly Jurist. 

Weekly Notes of Cases. 

Western Jurist. 

Western Insurance Review. 

Wisconsin Legal News. Wis. Leg. N 


ABBREVIATION. 


Fed. Rep. 
Int, Rev. Rec. 
Ins. L. J. 
Irish L..T. 
Jour. of Jur. 


L. J. 

L. Mag. & Rev. 
L. T. 

Leg. Adv. 
Leg. 


p- 

South. L. J. 
Sup. Ct. Rep. 
Sup. Ct. Trans. 
Texas L. J. 
Texas L. Rep. 
Texas L. Rev. 
Va. L. J. 
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Montgomery, Ala. 
Albany, N.Y. 
Cincinnati, O. 
Philadelphia, Pa. 
Brooklyn, N. Y. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Chicago, Il. 
Cincinnati, O. 
Denver, Col. 
Jersey City. 

New York. 
Denver, Col. 

St. Paul, Minn. 
Washington, D. C. 
New York. 
Dublin, Ireland. 
Edinburg, Scotland. 


Frankfort, >. 
Lancaster, Pa. 
London, Eng. 
London, Eng. 
Scranton, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Washington, D.C. 
St. Paul, Minn. 
Newark, N. J. 
New York. 
Columbus, Ohio. 
Pittsburg, Pa. 
San Francisco, Cal. 
Cambridge, Mass. 
Nashville, Tenn. 
St. Paul, Minn. 
Des Moines, lowa. 
Tyler, Texas. 
Austin, Texas. 
Galveston, Texas. 
Richmond, Va. 
Washington, D.C. 
Bloomington, Ill. 
Philadelphia, Pa. 
Des Moines, lowa. 
St. Louis, Mo. 
Milwaukee, Wis. 
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ADMINISTRATION — Continued. 
ceased. — When adebt due a deceased person is voluntarily paid by the debtor at his 
his own domicile ina State in which no administration has been taken out, and in 
which no creditors or next of kin reside, to an administrator appointed in another 
State, and the sum paid is inventoried and accounted for by him in that State, the 
payment is good as against an administrator afterwards appointed in the State in 
which the payment is made, although this is the State of the domicile of the de- 

ceased. Wilkins v. Ellett, Sup. Ct. U. S., Sup. Ct. Rep., May 17, 1883. 


—— Next of kin — Reasonable time — Illegal issue of letters — Revocation.— Ana 
plication made within eighteen days after the death of the intestate, by next of kin 
residing in ancther county, is made within a reasonable time. When, without al- 
lowing such reasonable time, the Probate Court appointed a stranger as administra- 
tor, the appointment is iilegal, and, on application of the next of kin, the letters of 
administration should be revoked. — Todhunter v. Stewart, Sup. Ct. Ohio, Ohio 
L. J., June 16, 1883; Cin, L. Bul., June 25, 1883, 


ApMIRaLty. — Bottomry bond on cargo — Repuirs on vessels — Master's authorit 

Lende, on hypothecation of cargo, chargeable with notice of facts — Burden of 
proof — Right of cargo-owner to forward from port of refuge — Lawful charges. — 
A master can neither sell nor hypothecate the cargo except in case of urgent neces- 
sity and his authority for that purpose is no more than may reasonably be implied 
trom the circumstances in which he is placed. A lender, upon the hypothe- 
cation of the cargo by a master of the vessel, is chargeable with notice of the facts 
on which the master appears to rely as ajustification for what he is doing. Before 
there can be a recovery against the owner by a lender in such a case it must beshown 
that the circumstances were such as to make it apparently proper for the master to 
do what he has done, and to this extent the burden of proofis clearly on the lender. 
Where a cargo-owner finds a vessel, with his cargo on board, ata port of reiuge 
needing repairs which cannot be effected without a cost to him of more than he 
would Fe by taking his property at that place and paying the vessel all her lawful 
charges against him, he may pay the charges and reclaim the property. — Bank of 
St. Thomas v. The Julia Blake, Sup. Ct. U. S., Sup. Ct. Rep., May 17, 1883. 


Jurisdiction — When acquired. — The District Court of the United States for the 
District of New Jersey has jurisdiction of a suit inadmiralty, in personam, against 
a New York corporation, where it acquires such jurisdiction by the seizure, under 

rocess of attachment, of a vessel belonging to such corporation, when such vessel 
is afloat, ata place at least 300 feet below high water mark, and nearly the same dis- 
tance below low water mark, and is fastened to said dock by means of aline running 
from the vessel and attached to the dock.—In re Devoe Mfg. Co., Sup Ct. U.S., 
Daily Reg., June 4, 1883. 


—— Appeal in — Collision—Suit in rem— Matter in dispute less than $5,000— 
Liability of claimant in per — Ownership must appear by record. —The libel- 
lant in a suitin rem in admiralty, for damages growing out of a collision, claimed, 
in his libel, to recover $27,000 damages. After the attachment of the vessel in the 
District Court, a stipulation in the sum of $2,100, as her appraised value, was given. 
The libel having been dismissed by the Circuit Court, on appeal, libellant appealed 
to thiscourt. Held, that the matter in dispute did not exceed the sum or value of 
$5,000, exclusive of costs, as required by sect. 3 of the act of February 16, 1875 
(18 St. at Large, 316), and that this court had no jurisdiction of the appeal. A de- 
cree against the vessel for $27,000 would not establish the liability of the claimant 
to respond for that amount in personam, unless he was the owner of the vessel at 
the time of the collision, and that fact must appear’by the record, in order to be so 
far a foundation for such liability as to authorize this court to consider the $27,000 
as the value of the matter in dispute on said appeal. — Stevin v. Jesse Williamson, 
Jr., Sup. Ct. U. S., Sup. Ct. Rep., May 17, 1883; Wash. L. Rep., May 19, 1883. 


Assianment. — For benefit of creditors— Residence of assignor— Recording— 
Notice — Execution. —A., living in Schuylkill County, made an —~ for 
the benefit of his creditors, including certain land in Lehigh County. The assign- 
ment was recorded in Schuylkill County only. Ina contest between a vendee of 
the landfrom the assignee and a purchaser at a subsequent judicial sale under a 
judgment obtained against A., it being shown that the latter, at the time of his 
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AssIGNMENT — Continued. 


purchase, had actual knowledge of the assignment by A. and the previous sale of 
the land by the assignee; held, that his title would not prevail over that of the 
vendee of the assignee. — Follweiler v. Lutz, Sup. Ct. Pa., Week N, C., May 31, 
1883. 


— Exemptions — Waiver of.— A. made an assignment for the benefit of creditors, 
reserving to himself the benefit of the $800 exemption, He never designated any 
specific en age fe be set aside to him, nor did he have any appraisement made. 
The assignee subsequently sold both real and personal property, the proceeds of 
which were distributed to holders of -. ~ against the assignor, some of 
which contained waivers of exemption. The assignor made no claim on these 
proceeds, and stated to various parties that he did not intend to claim his exemp- 
tion. Three or four years afterwards the assignee realized a certain sum on 
building association stock belonging to the assignor, and just as he was about to 
file his account, said assignor claimed his exemption from said sum. Held, that 
under the circumstances of the case he was not entitled to set up such claim. — 

Chilcoat’s Appeal, Sup. Ct. Pa., Pittsb. L. J., June 6, 1883. 


— See CoRPORATIONS. 


ATTORNEYS. — Fees vondpagaeniae benefits in determining value of services. —It is 
not admissible in a suit for attorney’s fees to go into inquiry concerning prospec- 
tive benefits which might arise in the future to the client from a settlement effected 
by his attorneys in determining the value of their services. The “result” ofa 
litigation may be shown, but the word “result” thus used means whether success- 
ful or otherwise, and not the ultimate benefits to the client; the inquiry is, not what 
benefits, immediate or remote, have accrued, but what is the general worth of the 
service rendered. — Haish v. Payson, Sup. Ct. Ill., Wis. Leg. N., June 7, 1883; 
Ch. Leg. N., May 26, 1883. 


— Rule of court to disbar— When hy — Constitutional privileges. —A rule 
was made by the Circuit Court of the United States for the Southern District of 
Florida, which, after reciting that it had come to the knowledge of the court that 
W., an attorney of the court, did on a day specified, engage in and with an un- 
lawful, tumultuous, and riotous gathering, he advising and encouraging thereto, 
take from the jail of Hillsborough County, and hang by the neck until he was 
dead, one John, otherwise unknown, thereby —— such an utter disregard and 
contempt for the law which, as a sworn attorney, he was bound to support, as 
shows him to be totally unfitted to occupy such position; thereupon cited him 
to appear at a certain time and show why his name should not be stricken from 
the roll. To which the attorney appeared and answered. Held, that although 
not strictly regular to grant a rule to show cause why an attorney should not 
struck off the roll without an affidavit making charges against him, yet, that under 
the special circumstances of this case, the want of such affidavit did not render 
the proceedings void as coram non judice. That the acts charged against the 
attorney constituted sufficient ground for striking his name from the roll. That 
such a proceeding is not an invasion of the constitutional provision that no per- 
son shall be deprived of life, liberty or property without due process of law. — 
Ex parte Wall, Sup. Ct. U.S., Alb. L. J., May 26, 1883, 


Banxruptcy. — Election of creditor and waiver by debtor.—A creditor elected 
to take judgment against a debtor in bankruptcy, and the debtor omitting to stay 
proceedings, that judgment concludes the rights of the parties. A motion to stay 
execution, is an equitable proceeding, and must be governed by equit: ble rules. 
A motion for perpetual stay of execution in the nature of a bill in equity to 
relieve against a judgment, must be based upon fraud, accident or mistake. — 
Boyton v. Ball, Sup. Ct. IL, Wis. Leg. N., May 3, 1883; Rep., June 20, 1883. 


—— Sale o prope by assignee — Notice to adverse claimants.— The assignee of a 
Wi na: has no authority to make a sale of property, the title to which tin dis- 
ute, without first giving notice to the adverse claimants, as provided by sect. 
of the Revised Statutes of the United States, and such a ale is null altho 
made in pursuance of an order of the bankrupt court.— Wisner v. Brown, Sup. 
Mich., N. W. Rep., June 16, 1883. 
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Banks aNnD BankInG. — Assignment — Ante-dated check — Presentation. — L. & Co, 
made an assignment for the benefit of creditors, September 26, 1874. On Septem- 
ber 29, 1874, L. & Co. gave their check to H. & 8, and dated it back to September 
22d. On September 29th the bank paid the check with knowledge of the assign- 
ment of L. & Co., but without knowledge that the check had been dated back. 
Held, in an action by the assignee of L. & Co. to recover moneys on deposit with 
the bank at the date of the assignment, the knowledge of the bank, that L. & Co, 
had made an assignment prior to the presentation of the check, put it upon inqui 
as to whether or not the check had been given before the assignment. And suc 
ayment of the check would not be a defence for the bank. — Chaffee, Assignee, v, 
irst National Bank, Sup. Ct. Com. Ohio, Ohio L. J., May 26, 1883. 


— See MunicipaL Bonps; PRINCIPAL AND AGENT. 


Boarp oF TRADE CERTIFICATE. — mite geod of membership in the Chicago Board 
oo. Trade not liable to be sold on legal process. — Held, a certificate of member- 
ship in the Chicago Board of Trade is not property which is liable to be subjected 
to the payment of the debts of the holder by legal proceedings.— Barclay v. Smith, 
Sup. Ct. Ill., Ch. Leg. N., May 19, 1883; Wis. Leg. N., May 24, 1883. 


—— Bankruptcy — Membership of Exchange.—Membership in the New York 
Produce Exchange is property which passes to the assignee in bankruptcy of the 
member. — In re Werder, U. 8. Cir. Ct. D. N. J., Rep., June 20, 1883. 


Brits anp Notes. — Protest — Mailing, notice of.— The delivery of a letter to an 
official letter-carrier is a full equivalent for depositing it in a receiving box or at 


the post-office, — Pearce v. Langfitt, Sup. Ct. Pa., Leg. Int., May 4, 1883; Week. 
N. C., June 21, 1883. 


—— Accepted draft— Indorser— Letter of Credit.—In order to render the 
writer of a letter of credit liable, either upon an implied acceptance, or an agree- 
ment to accept drafts taken on the faith of such letter, the drafts must be taken fur 
a valuable consideration. A promise to have the drafts discounted, and to take up 
notes on which the persons taking the drafts are liable as indorsers, is not a valua- 
ble consideration. If a letter of credit provides that drafts drawn under its 
authority shall be used only for the purpose of being discounted at a particular 
bank, persons taking such drafts, with notice that they have been offered to the 
bank for discount and refused, cannot recover thereon.—Sherwin v. Brigham, 
Sup. Ct. Ohio, Ohio L. J., May 26, 1883 


—— Guardian and ward — Purchase from guardian — Title. —W. R., guardian of 
the estate of three minors, upon a sale of their real estate, took the notes of the 
So drawing interest, for the deferred payments, payable to the order of said ~ 

. R., guardian of A. K., C. K. and E, K. and secured by a mortgage on the real 
estate sold. Held, that one who buys such notes bearing on their face the marks 
of a trust fund, is put upon inquiry; and if he buys them from the guardian, un- 
der circumstances fairly indicating that they were sold against the interest of his 
wards, he gets no title from the guardian who misappropriates the proceeds of the 
sale. — Strong v. Strauss, Sup. Ct. Com. Ohio, Cin. L. Bul., June 18, 1883. 


—— Signing blank note for accommodation— Larger amount filled in. — One who 
signs a blank note for the accommodation of the maker, intrusting it to him to fill in 
the agreed upon amount, is bound by the act of the maker in filling in a larger 
amount as to third parties who receive the note in good faith. The figures in the 
corner of a note are no part of the note, and an unauthorized change in them does 


not vitiate the note.—Johnston Harvester Co. v. McLean, Sup. Ct. Wis., Rep., 
June 20, 1883. 


—— Alteration —When immaterial — Date.— Where a note was executed on Jan- 
uary 3d, and through inadvertence was made to bear the date of the previous year, 
an alteration of the date by the holder correcting the mistake, vol making the 
note express the original intention of the parties, was held not to be such an alter- 


ation as would avoid the instrument. — merschlag v. Union National Bank, 
Sup. Ct. Pa., Week. N. C., June 28, 1883. 


—— Material alteration.— Defendant executed the following note: “* * * 
Twelve months after date (or before, if made out of the sale of Drake’s horse hay- 
fork and hay-carrier) I promise to pay to J. B. D., or bearer, $60, negotiable and 
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payable at * * *, with 10 per cent interest after date until paid. If interest 
is not paid when due, the same shall bear interest at 10 per cent; and if expenses 
and costs are incurred by the holder in consequence of a failure to pay at maturity, 
the undersigned to pay acollection fee of 10 per cent on the amount 
due. * * *” ft was orally agreed that the note could not be collected or sued 
at any other place than the residence of the defendant; but after execution the - 

ayee filled in the blank by writing the words “‘ First National Bank, Sioux City, 

owa,” and transferred it to plaintiff, who had no knowledge of the alteration, or 
the oral agreement, for a valuable consideration before maturity. Held, that the 
note was negotiable; that the alteration was materiai, and sufficient as between 
the original parties to discharge the maker; and that the oral agreement and the 
alteration could be shown as a defence in a suit by the bona fide holder. — Charl- 
ton v. Reed, Sup. Ct. lowa, N. W. Rep., June 23, 1883, 


— Action on— Defence of apparent principal — Suretyship.—In a suit at law 

against two makers of a promissory note one of them cannot set up as a defence 
that he was known to the payee to be an accommodation maker, and that the 
payee bound himself by legal contract to the other maker to give him time for 
payment.— Anthony v. Hritts, Sup. Ct. N. J., N. J. L. J., May, 1888. 


Bits oF ExcuanGr.— Personal liability of drawer— How determined.— The 
character of the liability of the drawer of a bill of exchange must be determined 
from the instrument itself; and the addition of the word “agent” to his name, 
without anything else on the instrument indicating his principal, does not relieve 
him from personal liability as drawer of the bill. — Ohio National Bank v. Cook, 
Sup. Ct. Ohio, Alb, L. J., May 12, 1883. 


Broker. — Pa t to by purchaser — Right of principal.— A broker who was not 

intrusted with the possession of the property, contracted in his own name to sell 
the same toa vendee, who had no knowledge that the broker was not the real 
owner, but dealt with him assuch. The broker notified his principals that he had 
sold for them, and directed where to ship the poe! to the purchaser. The 
owners, without any knowledge that the broker had contracted in his own name, 
and without any conduct, on their part, clothing the broker with authority to re- 
ceive payment for them, or any possession, actual or constructive, of the property, 
delivered the same to the vendee. Held, payment by the purchaser to the 
broker, under such circumstances, is not a bar to the right of recovery by the 
—-- — Crosby v. Hill, Sup. Ct. Ohio, Ohio L. J., May 19, 1883; Rep., June 
13, 1 . 


CHAMPERTY. — A mere agreement for a contingent fee is not champertous. To con- 
stitute champerty there must be an agreement, on the part of the champertor, to 
carry on the party’s suit at his own expense, as well as for ashare of the thing or 
money to be recovered. One who is really a party to the suit, and bound for the 
costs therein, may agree with another party in interest to pay the entire costs, 
if that party will join in the suit, and such agreement is not champertous, and will 
not invalidate an agreement for a contingent fee made with an attorney with 
never nat this arrangement. — Jewel v. Neidy, Sup. Ct. Iowa, N. W. Rep., 
une 23, 1883. 


Common Carrier. — Liability for goods delivered — Fraudulent Consignee. — A 
person representing himself as J. K., doing business in Albany, purchased goods, 
which he directed to be shipped to him at apones from a merchant in New York 
who supposed that he was dealing with a.merchant of repute in Albany bearin 
the name given. The goods were shipped by carrier to Albany directed to “ J. 
K., Albany,” but no street number was given. The carrier tendered the goods to 
the merchant of repute in Albany, but he refused to receive them, saying they 
were not for him. The purchaser of the goods who had shortly before opened a 
store in Albany demanded the goods, showing a bill for them from the shipper, and 
the carrier delivered them to him. Held, that the carrier was not liable to the 
shipper of the goods for a misdelivery even though the person to whom they were 


delivered was a swindler. —The Drew; U. 8S. Dist. Ct. S. D. N. Y., Alb. L. J., 
June 80, 1883, 
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ConsTITUTIONAL Law. — Act discriminating between white and black in distribution 
of school fund is void. — An act of a State Legislature, authorizing a municipal 
corporation to levy a tax for the benefit of public schools within its limits, but 
directing that the tax collected of the white people should be used to sustain public 
schools for white children only, and the tax collected of the colored ple should 
be used to sustain schools for colored children, the effect of such discrimination 
being to give the whites excellent school facilities and a school session annually of 
nine months, and the colored inferior school facilities aad a session of three 
months: it is held, the act is contrary to the Fourteenth Amendment of the United 
States Constitution, and void. The colored race is entitled to have a fair share of 
the fund, raised by such taxation, applied to the maintenance of the colored 
schools, and the Federal courts have jurisdiction to enjoin State officers from obey- 
ing State laws declared unconstitutional, — Claybrook v. City of Owensboro, U. 8. 
Dist. Ct. Ky., Ky. L. Rep., May, 1883. 


—— Appointing and removing power — Advice and consent of Senate.— Where the 
righ of removal of officers is vested in ** the power by “ih 4 they shall have been 
appointed,” and the power of appointment to a certain office is vested in the 
Taveanek “by and with the advice and consent of the Senate,’’ he can remove an 
officer so appointed by him with such advice and consent, although the Senate do 
the removal.—The Commonwealth v. Lane, Sup. Ct. Pa, Rep., 

une 20, 1883. 


—— See ATTORNEYS. 


Contempt. — Judicial acts — City Council. —If the courts have no jurisdiction of the 
subject-matter, andsuch want of jurisdiction appears on the face of the original pe- 
tition or complaint, disobedience of the process issued thereon, or of orders made 
in connection with the process, isnot a contempt. Prohibition only lies to restrain 
persons acting or attempting to act ina judicial capacity. A city council does not 
act in a judicial capacity in investigating the conduct of officers appointed by them, 
for the purpose of reprimanding, suspending or removing them from office. — The 
People ex ret Dongan v. Dis. Ct. Lake Co., Sup. Ct. Col., Den. L. J., May 8, 1883, 


Contract. — Stipulation in — Right of purchaser to reject. — A stipulationin a con- 
tract of sale that it shall be of no effect unless the goods are satisfactory, is to be 
construed, according to the circumstances, as reserving to the promisor the abso- 
lute right to reject them without giving any reason, or as binding him to decide on 
fair and reasonable grounds. In one case his conclusion cannot be reviewed, but 
it can be in the other. Where a contract for the sale of a machine includes a pro- 
vision that ‘the purchaser shall be allowed days’ use to give the machine a 
fair trial, and if it should not work well, immediate notice must be given,”’ etc., the 

riod allowed does not begin to run until the machine is entirely out of the ven- 
or’s possession, The purchaser is entitled to the full period named in which to try 
it, and ifno period is named, to a reasonable time before giving notice; and the 
requirement of immediate notice must be reasonably construed in view of all the 
circumstances, such as business engagements, distance, and facility of communica- 
tion. — Wood Machine Co. v. Smith, Sup. Ct. Mich., N. W. Rep., June 16, 1883. 


—— Not under seal— Parol evidence to explain or vary. — Parol evidence is admissi- 
ble to show that a contract not under seal, which hasbeen delivered to the proper 
purty, and which purports to go into effect at once, was intended to go into 
effect uponthe happening ofa future contingency not expressed in the contract, — 
Westeman v. Krumweide, Sup. Ct. Minn., Rep., June 20, 1883. 


—— Betting contract — Validity of authority given to bet. — Where a person author- 
izes another to bet for him in theagent’s own name, an implied request to pay if 
the bet is lost is involved in that authority; and the moment the bet is made 
and the obligation to pay it if lost incurred, the authority to pay (ifcoupled with 
an interest based on good consideration) becomes irrevocable in law; and it is im- 
material thatsuch obligation is not enforceable by process of law, if the non-ful- 
filment of it would entail serious inconvenience or loss upon the agent. — Reed v 


Anderson, Eng. High Ct. Just., 9 B. Div., Alb. L.J., June 2, 1883; Leg. N., 
June 9, 1883. 


—— Settlement of prosecution ps fornification — Attorney and client — Agreement to 


secure settlement of criminal charge for a fee is void. — A judgment was held by 
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D., the defendant, in a prosecution for fornification against O., the defendant in the 
court below. O.was an attorney at law, and on arule to open judgment, alleged 
that D. agreed to give hima contingent fee of $2,000 in order tosettle the matter 
so as to avoid prosecution. A courtof law will notenforce such acontract. The 
stifling of a prosecution for a criminal offence, even where it is a misdemeanor, 
andof such a characteras to be within the control of the parties, isnot a proper 
subject of a bargain for a fee. —Ormerad v. Dearman, Sup. Ct. Pa., Leg. Int., 
May 25, 1883; Week. N. C., May 10, 1883. 


— Good-will — Authority of life insurance agent. — The good-will of an established 
business, although nothing but the chance of being able to keep the business, is a 
common subject of contract, and the rights of a purchaser of such good-will ure to 
be enforced in equity and recognized at law as effectual between the puarties to the 
contract. The general agents of a foreign insurance company have authority to 
solicit applications for insurance and collect the premiums, to appoint local agents, 
and pay reasonable commissions, cannot bind the company respecting the purchase 
of the good-will of a local agent. — Barber v. Connecticut Mut. Life Ins. Co., U.S. 
Cir. Cu. N. D. N. Y., Rep., May 9, 1883. 


—— Construction of contract — Quantum meruit. —G. entered into a written contract 
with S., whereby he agreed to pay 8, the sum of $135 if he would paint his house 
in a proper and workmanlike manner, with the best materials, and one-half that 
sum in case the house should not be painted as aforesaid. Held, that S. cannot 
recover upon a guantum meruit, G. having paid $67.50 and the work not having 
been done as first specified in the contract. —Ginther v. Shultz, Sup. Ct. Com. 
Ohio, Cin. L. Bul., June 18, 1883; Ohio L. J., June 16, 1883. 


— Parol agreement — Purchasing property at sheriff’s sale. — A parol agreement 
with a person having an interest in the property sold at sheriff’s sale, that the pur- 
chaser will purchase the property for the person having such interest, is binding 
and may be enforced as a trust. —Coperthwaite v. First National Bank, Sup. Ct. 
Pa., Lan, B., May 26, 1888; L. T., May 18, 1883; Leg. Int., June 29, 1883. 


— Physician's services — Suit to recover payment for — Evidence — Instruction 
to jury.—In a suit by a physician to recover compensation for his services 
propriety where the only testimony as to the value of the services and the 
of the treatment is the opinion of other physicians, it is error to instruct the 
jury that they may disregard this opinion and use their own judgment on the 
question of value. While the value of a physician’s services, at a given time and 


place, may be known to other persons than physicians, there is no legal presump- 
tion and no reasonable rege d that all jurymen have this knowledge, and upon 


a question of medical skill, it is error to allow the jury to draw adverse conclusions 
which could only be based upon their unprofessional notions as to how the injuries 
should have been treated. — Wood v. Barker, Sup. Ct. Mich., Am. L. Reg., May, 
1883, 


— Illegal contract — Liability of agent. —While courts will not enforce an ille- 
gal contract between the parties, yet, if an agent of one of the parties has, in the 
prosecution of the illegal enterprise for his | pe ay received money or other 
property belonging to his teage 0- he is bound to turn it over to him, and cannot 
shield himself from lixbility therefor upon the ground of the illegality of the 
original transaction. — Norton v. Blinn, Sup. Ct. Ohio, Cin, L. Bul., May 14, 1883; 
Ohio L. J., May 26, 1883; Wis. Leg. N., June 7, 1883. 


— For purchase and sale on margins — Notice to withdraw from — Gambling 
contracts. — Plaintitfs, as members of the Board of Trade of Chicago, made cer- 
tain contracts for the defendant for the sale and purchase of various articles of pro- 
duce on “ margins ;” defendant claimed to have notified plaintiffs in writing that he 
would not advance more margins, nor be responsible for losses on such contracts, 
after date of notice, Held, it was competent for defendant to withdraw, waive 
or countermand such notice, if given, and this could be done verbally, or b 
actions, and need not be in writing. There was no agreement between plaintiffs 
and defendant, nor between plaintiffs and parties with whom the contracts were 
made, that said contracts were not to be performed by delivery of the articles, 
but by adjustment of the differences in prices at the dates of the contracts and at 
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the dates fixed for delivery; and in some cases actual delivery was made. Held, 


these were not gambling contracts. — Rountree v. Smith, Sup. Ct. U. 8., Va. L, 
J., June, 1883. 


— Sale of note—When not usurious.—B. being anxious to negotiate a further 
loan from C., to whom he had already given a note for $3,600, secured by mort- 
gage, agreed that C. should indorse this note without recourse to a party who was 
willing to purchase it for $3,400, and that B. should, upon the receipt of this 
amount, execute another note and a mortgage on certain lands to C. for the full 
$3,600, and pay all the expenses of the agent in examining the land, ete. Held, 
that such a transaction was not usurious. — Comstock v. Wilder, Sup. Ct. Iowa, 
N. W. Rep., June 23, 1883. 


—— See Corporations; Master AND SERVANT; TELEGRAPH Com- 
PANY. 


Contracts (GAMBLING). — Obligation in settlement of stock speculations on mar- 
gins invalid. — Plaintiff and defendant engaged in buying stocks on a margin, 
plaintiff advancing the money and defendant attending to the buying. No stocks 
were actually bought or intended to be, all the transactions being on margins, 
They lost heavily. Upon a settlement thereafter defendant was found indebted to 
plaintiff for $20,131, as his share of the losses and he gave a bond and warrant of 
attorney for the amount. Upon this judgment was entered. Upon a motion to 
open judgment, Aeld, that the transactions of the parties was illegal; that the 
judgment did not preclude defendant from alleging, or the court from inquiring, 
into the illegality, and that the judgment should be opened. — Collins v. Nevin, 
Alleghany (Pa.) Ct., Alb. L. J., May 5, 1883, 


Corporations. — Double liability of stockholders. — A stockholder of an insolvent 
bank was sued under the double liability law to the creditors Ld an admitted creditor 
of the bank. A friend of the defendant purchased claims with his knowl ata 

at discount, and defendant confessed judgment thereon for the face value thereof; 
that if a stockholder cannot set-off the debts of the corporation to him, in 
order to defeat his liability, he should not be permitted through a friend to defeat 
a just claim against himself when sued, by confessing judgment in favor of that 
5 friend prior to the possible time when the creditor originally suing, could obtain 
judgment on a valid demand except by consent. — Manville v. Karst, U. 8. Cir. 
Ct. E. D. Mo., Ch. Leg. N., May 12, 1883. 


—— President and director — Salary of — Recovery at law for services rendered. — 
An officer of a corporation cannot recover of the corporation any salary or com- 
pensation for services rendered, unless it has been fixed and men upon by the 
proper corporate authorities in an authorized manner, before the performance of 
the services. The principle remains the same, although the corporate authorities, 
by subsequent resolution, agree to pay for such past services. A recovery at law 
cannot be had on such an agreement. — Austin City R. Co. v. Sursher, Ct. App. 
Texas, Den. L. J., May 15, 1883; Rep., June 13, 1883; Leg. N., June 26, 1883. 


—— Damages — Railroad company — Negligence.—The same degree of care re- 
quired of a railroad in providing and machinery for use 
by its employees must be observed in the appointment and retention of the em- 
ployees themselves, including telegraphic operators. Ordinary care on the part of 
such corporation implies, as between it and its employees, not simply the degree 
of diligence which is customary among those entrusted with the management of 
railroad property, but such as, having respect to the exigencies of the particular 
service, ought reasonably to be observed. It is such care as, in view of the conse- 
quences that may result from negligence on the part of employees, is fairly com- 
mensurate with the perils or dangers likely to be encountered. — Wabash Ry. Co. 
eo Sup. Ct. U. S., Ch. Leg. N., June 16, 1883; Cent. L. J., June 22, 


— — Building and loan associations — Insolvency — Withdrawing stockholders holding 

orders on the treasurer — Marshalling of assets — Distribution rata among 
stockholders, holding withdrawal or orders not. — Where a building association 
has become insolvent and made an assignment for the benefit of creditors, the 
treasurer is entitled to be reimbursed as a general creditor for moneys paid by him 
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on orders drawn before the pn penn for which the assignee has refused to allow 
him credit in the settlement of his account, in priority to the claims of withdraw- 
ing stockholders of the association. In winding up the affairs of an insolvent 
building and loan association, after expenses of administration of the assets are de- 
ducted, general creditors should be first paid in full, and the balance of the fund 
should be distributed pro rata among those whose claims are based upon the stock 
of the association, whether they have withdrawn and hold orders for the withdrawal 
value thereof or a oo of Christian and Van Beil, Sup. Ct. Pa., Week. 
N. C., June 21, 1883; Leg. Int., June 29, 1883. 


— /nsolvency of — Outstanding contract with agent — on. — The dissolution 
of 1 company through insolvency and its passage into a receiver’s hands before the 
expiration of a contract which it has made with an agent precludes the agent from 
recovering from the receiver the portion of his salary due for the unexpired time, 
or from claiming dam: for breach of contract.—The People v. Globe Mut. 
Life Ins. Cd., Ct. App. N. Y., Ins. L. J., June, 1883. 


— Formation of for special purpose. — The formation of a company to keep the 
creditors of an insolvent concern at bay, and to provide it with capital to continue 
business unmolested by said creditors, is a scheme that can receive no aid from a 
court of equity. — Baltimore Iron Co. v. Brooke, Dis. Ct. U. 8. E. D. Pa., Ch 
Leg. N., June 23, 1883, 


— Contract.—An agreement in writing between ‘‘W., superintendent of the 
Keets Mining Company, parties of the first part, and P., party of the second part,” 
by which, “the said parties of the first part, ” —_ to deliver at P.’s mill ore from 
the Keets mine (owned by the company) to crushed and milled by P., and 
signed by “W., Supt. Keets Mining Co.,” and by P., is the contract of the com- 
pany. — Post v. Pearson, Sup. Ct. U. S., Rep., June 13, 1883. 


— Settlement of claim by transfer of stock — Liability of stockholder. — Where a 
railroad company that is unable to meet its obligations in cash is indebted to a con- 
struction company on a contract under which it has constructed the road, and as a 
compromise of its claim the construction company in good faith accepts shares of 
the stock of the railroad company at 20 per cent of the face value in full settlement 
of their claim, the construction company cannot be held liable as stockholders of un- 
paid stock of the railroad company. A stockholder, or a director of a corporation, 
may deal with the corporation, and the law will protect him, as well as any other 
party, if he acts in —_ faith, and his relation to the corporation goes only to the 

uestion of the faith of the transaction. — Louisa Co. National Bank, v, Traer, 
Ten. Ct. Iowa, N. W. Rep., June 23, 1883. 


— See NuISANCE. 


Country TreasuRER. — Duty of — Counter-claim to tax.—The county treasurer 
has no authority of disburse funds collected by him, of which he is not made by law 
the disbursing officer. His sole duty in such case is to pay them over to the dis- 
bursing officer designated by law. counter-claim or set-off is under no circum- 
stances allowable as against a tax, ualess expressly authorized by a statute. The 
funds derived from county taxes cannot be dive to other than county purposes, 


without express authority of law. — Morgan v. Pueblo and Ark. Vall. R. Co, 
Sup. Ct. Col., Den. L. J., May 15, 1883. 


CrminaL Law.— English admiralty jurisdiction — Bonds stolen from ship.— 
Egyptian and other bonds were put on board a British ship lying in the river and 
moored to the shore at Rotterdam, for conveyance to England. The bonds were 
stolen, and the prisoners, British subjects, were found dealing with them in E 
land, and were tried at the Central Criminal Court and found guilty of dleniously 
receiving the same, knowing them to have been stolen, Held, assuming the wae 
to have been stolen by a foreigner, or other person not being one of the crew, from 
the ship at Rotterdam while so moored in the river, that the admiralty had juris- 
diction over the offence, and that the prisoners could be tried and convicted in 
England of feloniously receiving the goods. — Reg. v. Carr, Crown 
served, Am. L. Reg., May, 1883. 
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—— Perjury — “Declaration” and “certificate” — Section 5392, Revised Statutes. — 
The words ‘declaration ’”’ and “ certificate, ’’ as used in sect. 5392 of the Revised 
Statutes, are not used as terms of art or in any technical sense, but are used in the 
ordinary and popular sense, to signify any statement of material matters of fact 
sworn to and subscribed by the purty charged with perjury; and if he did not be- 
lieve such matters to be true when he swore to and subscribed the statement that 
they were true, he is guilty of perjury as declared in that section. — United States 
v. Ambrose, Sup. Ct. U. 5., Sup. Ct. Rep., May 17, 1883. 


—— Requisition — Service —Arrest in civil action. — W., a citizen of Pennsylvania, 
was extradited from that State upon a requisition issued by the Governor of Ohio 
upon application of C. A. & Co., in a criminal prosecution instituted by them in 

milton county. Held, that the service of a summons and an order of arrest, 
issued in a civil action brought by C. A. & Co. against W., and inade upon W. 
directly after he had entered into a recognizance to appear before the Court of 
Common Pleas at its next term, and before conviction and before he had an oppor- 
tunity to return to his home, was rightfully set aside. — Compton v. Wilder, 
Sup. Ct. Com. Ohio, Ch. Leg. N., June 16, 1883. 


——Bribery of member of Legislature—Duplicity.—An indictment, which charges that 
defendant ay offered and promised a member of the House of Representa- 
tives of the General Assembly, with the intent to corruptly and feloniously influ- 
ence his vote upon a certain bill then pending in such house, *‘a valuable thing, 
to wit: stock of the Cincinnati Union Railway Co., of the amount and vetlue of 
$20,000, and a large amount of money, of great value,” is not bad for uncertainty. 
It is not necessary, in addition to such allegation, to recite the facts which give the 

pee | offered a value, nor to charge that a definite sum of money was offered, A 

single count in such indictment, which charged that B. was a member of the House, 

and also a member of a standing committee of such House to which the bill was 
referred, and that the offer or promise was made to influence his vote therefor in 
the House, and his vote for a favorable report thereon in the committee, is not bad 
for duplicity. The charge thus made constitutes but one offence under the statute.— 
Watson v. The State, Supt. Ct. Ohio, Ch. Leg. N., May 12, 1883; Ohio L. J., May 
19, 1883; Cin. L. Bul., May 7, 1883. 


—— Diworce for adultery — Remariage — Bigamy.— Where a statute prohibiting a 
person, against whom a decree of divorce for adultery has been rendered, from con- 
tracting another marriage during the lifetime of the former husband or wife, is 
violated by such person’s remarriage, he is F wn of bigamy.— The People v. 
Faber, Ct. App. N. Y., Cent. L. J., June 22, 1883, 


— Ex pest facto law.— As the Colorado law stood in 1881, when the alleged 
crime was committed, any person indicted for murder had it within his power to 
avoid all risk of capital sentence by pleading guilty. The act of March 1, 1881, 
ss. the law in this respect to the disadvantage of those indicted for murder pre- 
viously committed, and is, therefore, ex post facto as to such. Rights of prisoners 
ay thus abridged. — Garvey v. The People, Sup. Ct. Col., Col. Rep., 

une, . 


— Ex post facto law — Conviction in capital case — Trial, — Plaintiff in error 
stands convicted of murder in the first degree by the ay rset of the Supreme 
Court of the State of Missouri. He had been previously sentenced to twenty-five 
years imprisonment on his plea of guilty of murder in the second degree, which 
sentence was, on his appeal, reve and set aside, By the law of Missouri in force 
when the homicide was committed, this conviction was an acquittal of the higher 
crime of murder in the first degree, but that law was changed betore the plea of guilty, 
so that a judgment on that plea, set aside lawfully, should not be held to be un ac- 
quittal of the highercrime. Held: 1. That as to this case the new law was an ex 
post facto law, within the meaning of sect. 10, art. 1., of the Constitution of the Uni- 
ted States, and that plaintiff in error could not be again trjed for murder in the first 
ne v. The State, Supt. Ct. U. S., Rep., June 20, 1883; Alb. L. J., 

ay 


— Theft — Receiving stolen goods — Guilty knowledge.— To prove guilty knowledge 
on the part of the receiver, it may be proved chat he tial betees received stol n 
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goods from the same person from whom he received the goods in question. It is 
not necessary that the goods should have been stolen from the same person, nor 


be A same character. — The State v. Ward, Supt. C't. Err. Conn, Rep., June 
13, 1 


— _Joinder of counts in indictment. — Where the offences =~ in an indictment 
are not repugnant, and grow out of the same transaction, different counts may be 
joined in the same indictment, even though some of them charge the offence as a 


felony and others as a misdemeanor. — Staeger v. The Commonwealth, Sup. Ct. 
Pa., Week. N. C., June 28, 1883. 


— Homicide — Plea of guilty—Ezx post facto law.—A plea of guilty to an 
indictment for homicide only confesses the guilt of the accused as to the lowest 
grade of homicide. An ex post facto law, as in this case, is one that alters the 
situation of the accused to his disadvantage, between the time of the commission of 
crime and his trial for the offence. — Garvey v. The People, Sup. Ct. Col., Den. L. 
J., May 22, 1883. 


— Admissibility of evidence — Indictment for perjury. — Perjury may be antes 
on falsely swearing to the fact in issue in an action; to any circumstance which 
tends to prove or disprove such fact; to any circumstance or matter which tends 
to corroborate or yey ge the testimony upon such issue, or which legitimately 
affects the credit of the witnesses giving such testimony. In an indictment for 
perjury, it is sufficient to charge generally, that the false testimony was in respect 
to a matter material in the action in which it was given. — Dilcher v. The State, 
Sup. Ct. Ohio, Cin. L. Bul., May 14, 1883; Ohio L. J., May 26, 1883. 


— Removing but not destroying revenue stamps— Indictment —Joinder of of- 
fences. — An indictment for removing revenue stamps from casks containing 
distilled spirits without destroying the stamps need not set out the stamps verbatim, 
nor allege that the accused knew that the casks contained distilled spirits. Upon 
a motion in arrest of judgment after a plea of guilty, the objection is not available 
that the indictment cha in each count two separate and distinct offences. — 
United States v. Bayaud, U. 8. Cir. Ct. S. D. N. Y., Rep., April 25, 1883. 


DamacEs. — Driving cattle a highways — Injury to adjacent store. —The 
owner of property adjacent to a highway in a town takes upon himself the risk of 
inevitable danger consequent upon the driving of cattle along the highway. An 
ox belonging to the defendant, while being driven alonga street in a town, suddenly 
broke away and rushed a sy stay open doorway of the plaintiff's shop, and there 
did damage. It not having been proved that the animal escaped through any 
negligence or want of skill on the part of the drover, Aeld, defendant was not 

liable. — Lillett v. Ward, Eng. High. Ct. Jus. Q. B. Div., Am. L. Rec., April, 1883 ; 

Alb. L. J., June 30, 1883. 


— For seduction of child. —In an action by a father for the seduction of his daugh- 
ter, the gist of the action is the loss of the service of the child, and in absence of 
roof of such loss, there can be no recovery. The facts of parental relation, that 
e child was a minor, and the seduction, will not alone justify an action. — 
v. Francis, Sup. Ct. N. J., Alb. L. J., June 23, 1883. 


— See Corporations; MunicipaL Corporations; Nuisance; TELE- 
GRaPH CoMPANY. 


Decepent’s Estats.— Rents of, accruing before death of owner — Rents after 
death — Rights of purchaser to, after decretal sale.— Rents which accrue before 
the death of the owner of the land vest in the executor as assets. Rents which 
accrue after the death of the owner of the land belong to the heirs or devisees so 
long as they hold title and are entitled to the possession of the land. Rents which 
accrue after a decretal sale ofthe land (in asuit brought by an executor to sell the 
realty for the purpose of paying the debts of the deceased owner) belong to the 
purchaser from the date of the confirmation of the sale, and not from the day of 


_— Ball v. First National Bank of Covington, Ct. App. Ky., Va. L. J., June], . 


622 DIGEST OF RECENT CASES. 


Decrrr. — Evidence necessary to support action of. — To support an action of deceit 
for false and fraudulent representations by a vendor it is necessary to show that the 
representations were untrue, were known by the defendant to be untrue, were cal. 
culated to induce the plaintiff to act, and that he believing it, was induced to act 
accordingly. The representations must be both false and fraudulent. — Cox », 
Highley, Sup. Ct. Pa., Lan. B., May 5, 1883; Pittsb. L. J., May 23, 1883. 


Derstor -Crepitor. — Voluntary declarations of creditor to release. —Volun- 
tary declarations by a creditor of an intention to release a debtor, unless accom- 
panied by some act which amounts to a release at law, will not operate as an equit- 
able release. —Irwin v. Johnson, Ct. Err. and App. N. J., Am. L. Rec., May, 1883, 


Drxrpv.— Acknowledgment — Validity of.— Where the deed states that the grantor 
was made known to the officer, the means will be presumed to have been proper 
and lawful, and it will be presumed that the officer took the necessary steps to 
identify the grantor before taking his acknowledgment, and that he was iden- 
tified. The mere fact of the officer’s failure to indorse the proof of identity, 
after obtaining it, upon the deed, would not vitiate the record if the proof of iden- 
tity was made and the proper acknowledgment taken. — Sowers v. Peterson, Sup. 
Ct. Texas, Texas L. Rep., May 15, 1883. 


— Proof necessary to convert absolute deed into mortgage. — When a party sets 
up title — a deed absolute in its terms, and seeks to convert it into a mo 
the proof of the alleged agreement necessary to change its character must ol 
clear, explicit, and unequivocal. — Nichols v. McDonald, Sup. Ct. Pa., Leg. Int., 
May 4, 1883 ; Pittsb. L. J., June 6, 1883. 


— Proof necessary to show absulute deed to be a mortgage.— A deed absolute 
on its tace may be shown to be a mortgage by proof that the transaction was in- 
tended as a aes and proof of a separate written defeasance, and parol evi- 
dence that the deed and defeasance were but one transaction. If the defeasance 
bears a later date than the deed, it is a question for the jury whether, under the 

arol evidence, the conveyance was 2 mo . — Umbenhower v. Miller, Sup. Ct. 
a., Wis. Leg. N., May 17, 1883: Week. N. C., May 3, 1883. 


—— Husband and wife.— A deed by a husband directly to his wife without the in- 
tervention of a trustee, when not in fraud of creditors of the husband, may be sus- 
tained ." principles. —Thompson v. Allen, Sup. Ct. Pa. Leg. Int., 
June 29, 


— Husband and wife — Conditional conveyance.—In interpreting a conveyance 
by a husband to his wife, executed at a time when the former had no creditors to 
question the bona fides of the transaction, the construction which courts place on 
conditional conveyances, especially where there is the slightest evidence that secu- 
rity was the object intended, does not prevail, but it is to be construed most strongly 
against the husband. — Johns’ Sup. Ct. Pa., Leg. Int., June 29, 1883. 


— See ASSIGNMENT. 


DepicaTion.— Streets— What necessary to constitute dedication — Abandonment 
by public. — A vill plat to operate as a conveyance of the streets, etc., must de- 
scribe the same so that a competent surveyor can find with absolute certainty that 
which is assumed to be conveyed. Where the width of a street is not given upon a 
plat, the court will not presume it to be of any particular width, nor will the court 
presume all the streets to be of equal width. The building ofa sidewalk, and dig- 
ging of a ditch across the ends of a street, so as to form an obstruction to its use, 
together with complete non-user for from sixteen to twenty-one years, will consti- 
tute an abandonment of the public. A village corporation is only entitled to rep- 
resent the public, and cannot enforce matters of | ge right. — Village of Win- 
netka v. Prouty, Sup. Ct. Ill., Ch. Leg. N., June 23, 1883. 


Dower.— In pone’ estate — Estoppel.— A wife demanded and received from 
her husband one-third of the purchase price of a tract of land as and for her sepa- 
rate property, in consideration of her relinquishing to the purchaser her inchoate 
a right of dower in the land sold, and the remaining two-thirds of the price passed 
into the personal estate of her husband of which he diéd possessed, intestate. Held, 
that the widow is not estopped from claiming her distributive share of any part of 


| 
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Dower — Continued. 


the personal estate of her deceased husband by reason of the fact that such estate 
was augmented by the conversion of such realty into personalty. — Barber v. Hite, 
Sup. Ct. Ohio, Cin. L. Bul., June 18, 1883; Ch. Leg. N., June 80, 1883. 


Duress.—Involuntary payment— When it can be recovered.— A navigation company 
having » dam upon a certain river, and not entitled to charge tolls for logs floated 
above the dam, nevertheless demanded said tolls. An owner of logs so floated re- 
fused to pay the tolls, whereupon the company threatened to draw their dam. 
If they had done this, the log owner could not have got his logs to his mill, and 
his business would have been ruined, Under these circumstances he paid the 
amount of tolls demanded. In an action subsequently brought by him against 
the company to recover the amount so paid, held, that the payment had been 
involuntary, and that the plaintiff was entitled to recover.—Lehigh Coal and 
Nav. Co. v. Brown, Sup. Ct. Pa., Week, N.C., May 10, 1883; Luz. Leg. Reg., May 
11, 1883. 


EasEMENT. — Of supports — Rights of adjacent owners — Injunction.— A. was the 
owner of two houses, one built entirely upon one lot, and the other upon the ad- 
joining lot and upon five feet of the first lot; a brick partition wall was all that di- 
vided the two houses, each house serving as a support forthe other. At the same 
time, by separate deeds, he conveyed one lot to D. and the other lot to W., who 
conveyed them at different times toH. and K. H. owned the house that stood five 
feet over on K.’s lot. K. took the roof from H.’s house to the extent it covered 
the strip of ground between the wall and the real division line, cut every other rafter 
supporting the roof, teok up the floor of the second story of H.’s room over the 
strip, and made several —- in the wall for the purpose of making improve- 
ments to his own house, leaving H.’s house entirely exposed. Held, that H. had an 


easement in so much of K.’s lot as was necessary for the support of H.’s house. K. 
could not first create a necessity for light and air on the side of his house, by 
changing the arrangement of his own house, and then make that a pretext to re- 
move so much of H.’s house as rested upon K.’s lot. When the injury is irrepara- 


ble or permanent ruin to property will ensue from the wrongful act, a court of 
equity will interfere by injunction to prevent the injury.—Hewig v. Koch, Ct. 
App. Ky., Am. L. Reg., June, 1883. 


EsECTMENT. — Contract to purchase on behalf of another, and hold until 

of debt, — A plaintiff in eeumeat. purchased B.’s property at sheriffs sale, on the 
eement that he should hold it fora year and sell it at a private sale,paying to B. 

the residue after A.’s debt was paid. B. brought ejectment against A. for the 

land. Held, that as B. had not paid or tendered the amount of the judgment and 

interest he could not bring his action, and that A. would not be compelled to hold 

the property subject to B.’s —_ in it for any unreasonable time. — Phillips v. 

Hull, Sup. Ct. Pa., Leg. Int., May 4, 1883. 


— Real and personal estate — Surviving partner—Trust.— Persons who make 
improvements on thé public domain, and occupy the same, taking no steps to 
secure the fee, have no such interest as rises to the dignity of real estate. An inter- 
est so acquired is personal estate, and as such passes to and may be sold by the 
administrator. The purchaser of such interest at sale made by the administrator 
of his deceased partner, simply vests him with such interest as the decedent had, 
and, if he subsequently acquired the fee, though at a nominal ag he will not be 
held to hold it in trust for the widow and heirs. -- Blatchley v. Coles, Sup. Ct. Col., 
Leg. Adv., May 15, 1883. 


— Counter-claim — Election of defences. — A defendant relying solely on his legal 
title in an action to recover the possession of real property, and failing, is not 
estopped to maintain an action to correct mistakes in the deeds under which the 
parties to such action respectively claimed. He has his election to rely on such 
equitable title as a defence or a counter-claim, or he may maintain an action there- 
on.— Witte v. Lockwood, Sup. Ct. Ohio, Cin. L. Bul., May 14, 1883, 


— Tenants-in. — Adverse possession. — Defendants are bound to show that 
their possession since they purchased the interest of some of the tenants-in-common 
has been of such a character as to warrant a presumption of ouster of the other 
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Ezsectment — Continued. 


tenants, before they can successfully claim that they have acquired title as aga‘nst 
the tenants, of whom they have not purchased, 2. an adverse possession of five 
years, — Trenouth v. Gilbert, Sup. Ct. Cal., Pac. Coast L. J., May 26, 1883. 


Eguiry.— Specific Pema —An equitable action of ejectment was brought 
against a widow, by a stranger to the estate, to enforce an agreement to sell real 
estate, signed nine days after her husband’s death. She knew when she signed that 
the land was left to her absolutely by her husband’s will, but knew very little about 
the condition of the estate. Held, that equitable relief should be refused. Such an 
agreement would not operate as a binding election to take under the will, as be- 
tween her and the heirs, and a stranger should not be Pa on a higher equitable 
— a similar circumstances. — Elbert v. O’Neil, Sup. Ct. Pa., Lan. B., May 

2,1 


— Decree held for naught — Bill of exceptions.— Adecree in a suit in equity, set 
forth a hearing on pleadings and proofs, and awarded relief, but it ordered that a 
bill of exceptions signed by the court be filed as a part of the record. The bill of 
exceptions showed that the judge who held the court refused to permit the counsel 
for the plaintiff to argue the cause, and allowed the counsel for the defendant to 
determine whether the case fell within a prior decision of another judge, and re- 
fused to determine the question himself, and then directed that the decree be 
entered, which was in favor of the defendant. On a bill of review, filed_by the 

luintiff, Ae/d, that the decree must be held for naught. — Enswinger v. Powers, 
— Ct. U. 8., Sup. Ct. Rep., May 17, 1883. 


— Specific on ‘ormance — Time — Possession— Parol agreement.—In cases of 
specific performance, where time is not of the essence of the contract, the fact that 
the purchaser enters upon the land by consent of the vendor and makes valuable 
improvements is ordinarily decisive of his right toa deed. In such actions it is 
competent to show a subsequent parol agreement by which the vendor was to retain 
title until other money than the purchase-money should be paid by the purchaser.— 
Barsolou v. Newton, Sup. Ct. Cul., Rep., May 9, 1883. 


—— Bank — Failure — Deposit of check — Set-off. — Where the practice of a bank is 
to at once credit the depositor with the amount of a check upon another bank de- 
posited by him, and allow him at once to draw against it, and in case the check is 
not paid to debit the depositor with the same amount, the check until paid remains 
the property of the depositor, so that if the bank should fail before the check has 
passed out of its possession, and the depositor has not drawn against it or deposited 
the check to straighten an overdrawn account, a court of equity will order the 
check to be returned to the depositor. When a depositor is indebted to a bank for 
the amount of discounted notes which have been deposited by the bank with an- 
other bank as collateral security, and the bank becomes insolvent, the depositor 
will not be allowed to set-off the amount of his deposit against the amount due by 
him on the notes, although the indebtedness of the bank to the other bank has been 
discharged. — Balbach v. Frelinghuysen, Receiver, U. 8. Cir. Ct. D. N. J., Rep., 
April 25, 1883. 


—— Special performance — When denied. — Two parties enter into an agreement re- 
lating to letters patent, and providing for the assignment of an interest in the pat- 
ent, from one to the other, and the manufacture and sale of the patented machines 
by the latter, the former to be employed on salary: he/d, that after abandoning the 
manufacture and sale of machines, the latter cannot excuse his non-performance by 
alleging misconduct on the part of the former, and then call for a specific per- 
formance of the ment as to the part providing for the assignment, but that his 


remedy, if any, is by an action of law for ages. — Werden v. Graham, Sup. Ct. 
Ch, Leg-N., June 23, 1883. 


—— Assignee of chose in action — Right to proceed in: equity.— The assignee of a 
chose in action may not proceed by bill in equity to enforce for his own use the ] 
right of his assignor merely because he cannotsue at law in his own name. So held in 
a suit where an account by infringers of a patent was asked and a decree for the 
amen of damages.— Hayward v. Andrews, Sup. Ct. U. S., Am. L. Rec., June, 
1 
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EstopPEL. — Representations as to ownership of Property.— Where a party, by his 
representations as to the ownership of property, has induced another to purchase 
such property, he is estopped from claiming such property himself, and in an 
action for its conversion it is not necessary that the purchaser should prove that 
the property belonged to the party from whom he had been induced t6 purchase 
it, by reason of the statements of plaintiff as to the ownership. — Blake v. Barrett, 
Sup. Ct. Iowa, N. W. Rep., June 16, 1883. 


—— See DowEr. 


Evipence. — Evidence as to matters of common knowleage.— Held, that in matters 
of common knowledge courts tuke judicial notice that certain things are 
verities without proof. That when the general or primary meaning of a word is 
once established by common usage and general acceptation, evidence of its meaning 
is not sought from the testimony of witnesses, but in the dictionary. Held, that 
when the word “beer” is used in court by a witness, the court will take judicial 
notice that it means a maltand an intoxicating liquor, or such meaning will be a 
presumption of fact and in the meaning of the word itself, there will be prima facie 

roof that malt or intoxicating liquor is meant. — Briffitt v. The State, Sup. Ct. 
Wis., Wis. Leg. N., June 28, 1883; N. W. Rep., June 23, 1883. 


— Witness with impaired mind competent — Evidence in action for negligence. —A 
witness whose mind is feeble so that his statements are not always direct und clear, 
but are not incoherent or unintelligible, but evince a full knowledge of the matter 
in relation to which he testifies is competent. In an action for injury from a fall, 
caused by a defective sidewalk, held, that evidence that other persons, than the 
person for whose injury the action was brought, had fallen at the same place, was 
—— District of Columbia v. Aborns, Sup. Ct. U.S.,Ch. Leg. N., June 


— See Contract; Liset; Trusts; WILLs. 


Execution. — Patent — Sheriff’s sale. — A sheriff’s sale ofa machine which is cov- 
ered by a patent carries with it a right to use che particular machine sold to the 
full extent that it could have been used by the execution-debtor. — Wilder v. Ken 
U. 8. Cir. Ct. W. D. Pa., Rep., April 25, 1883. ; 


—— Purchase by creditor. — A creditor who obtains a judgment that is a lien on the 
land of his debtor, may purchase such land at a sale under an execution issued on a 
prior judgment obtained by another creditor, and subsequently redeem from such 
sale, as a creditor.— The Citizens Savings Bank v. Percival, Sup. Ct. Iowa, N. 
W. Rep., June 23, 1883. 


— Publication in Sunday paper. —An advertisement of a sheriff's sale printed in a 
Sunday paper is nota compliance with the statute, and sale under it is invalid. — 
Shaw v. Williams, Sup. Ct. Ind., Cent. L. J., May 11, 1883. 


Exemption. — Partnership property.— One partner, with the consent of his other 
partners, can claim an exemption under the exemption law out of the firm property 
when seized under execution against the partnership. Where both partners 
demand the exemption, each must be deemed to consent that the other have it, 
and make his individual selection, and this will work such a severance of the part- 
nership property that the statutory right of exemption will attach as in goods 
— in severalty. ~O’Gorman v. Fink, Sup. Ct. Wis., N. W. Rep, June 16, 


EvipENncE. — Promissory note. — Parol evidence is admissible in an action on a 
promissory note, between the original parties, to Pog the understanding on 


— it was made. — Whiting v. Steen, Sup. Ct. 


Pac. Coast L. J., May 12, 


— Medical books — Memory of physicians as to extracts from. — Medical books 
cannot be introduced in evidence, nor can a physician be permitted to give extracts 
from such books as evidence, depending upon his memory for their correctness. It 
is 7 ally inadmissible to permit the reading of such books to way by counsel 
ek. eir arguments. — Boyle v. The State, Sup. Ct. Wis., N. W. Rep., June 16, 


— See Insurance (LiFE.) 
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FeprraL Courts. — Jurisdiction of — Foreclosure of mortgage by indorsee of nego- 
tiable note secured thereby — Citizenship of parties. — Where a promissory note, 
negotiable by law-merchant, is made by acitizen of one State to a citizen of the 
same State, and secured by a mortgage from the maker to the p»yee, an indorsee 
of the néte can, since the act of March 3, 1875, sue in the courts of the United 
States to foreclose the mortgage and obtain a sale of the mortgaged property. — 
Tredway v. Sanger, Sup. Ct. U.5., Sup. Ct. Rep., May 17, 1883. 


——See ConstiTuTIONAL Law; JURISDICTION; TAXATION. 


Fravup.— Payment of judgment induced by.— A party who, having purchased lands 
subject to a judgment and conveyed them to a third party by warranty deed, is 
induced, by reason of the false and fraudulent representations of the judgment- 
creditor, to believe that such judgment has not been paid, and by reason of a 
threat to enforce it against the land to pay the amount supposed to be unpaid 
thereon, may recover such amount from the party to whom has been paid; anda 
complaint containing such averments is sufficient to charge defendant with fraud, 
Sleep v. Heymann, Sup. Ct. Wis., N. W. Rep., June 23, 1883. 


Fraups. — Statute of When avoided — And how.— There are cases in which a 
contract to purchase real estate, not in writing, may be sustained, notwithstandin 
the Statute of Frauds, but they are cases where possession has been taken and val- 
uable improvements put up which cannot be compensated in money. A contract 
in writing, duly signed, need not be in one paper; it may be gathered from letters 
and receipts, but they must be signed by the parties and show, taken together, a 
> ga to purchase and sell.— Ward v. Orr, Sup. Ct. Pa., Pittsb. L. J., June 6, 


—— Delivery — When necessary. — E. died two years after the death of his wife. In 
her lifetime, he indorsed certain obligations due him to her and left the same among 
his writings, where they were found after his death. Held, in the absence of evi- 
dence showing a delivery of these notes to his wife, they remained his property, 
and were a part of his estate. He also procured one of his debtors to make his 
notes under seal in favor of his (E.’s) wife. These were also found among his pa- 
pers, after his death. Held, that the gift to his wife was perfected, and the notes 
were a part of her estate.— Emig’s Appeal, Sup. Ct. Pa., Lan. B., May 19, 1883. 


—— Donatio causa mortis — Certificate of deposit — Delivery with qualification.— A 
donatio mortis causa must be completely executed, precisely as required in the 
case of gifts inter vivos, subjected to be divested by the poe of any of the 
conditions subsequent; that is, upon actual revocation of the donor, or by the 
donor’s surviving the —— peril of outliving the donee, or by the occur- 
rence of a deficiency of assets to pay the debts of the deceased donor. Where the 
indorsement which accompanied the delivery of a certificate of deposit, qualified 
it, and limited and restrained the authority of the donee in the collection of the 
money so as to forbid its payment until the Gonor’s death, it was held not to be a 
present executed gift mortis causa, but a testamentary disposition void for want of 
compliance with the Statute of Wills.— Basket v. Hassell, U. S. Sup. Ct., Wis. Leg. 
N., May 24, 1883; Am. L. Rec., June, 1883; Alb. L. J., May 12, 1883. 


GUARDIAN AND Warp.— See Brits anp Nores. 


Haseas Corpvs.— Effect of proceedings — Right of parent as to custody of child. — 
Habeas corpus is prosecuted by ordinary proceedings, and the determination of the 
court upon the facts has the effect of a verdict of a jury. Although parents are 
the natural guardians of their minor children, the right of the parent is not abso- 
lute, and a parent can, by agreement, surrender the ately of an infant child so 
as to make the custody of him to whom he surrenders it legal. Where a parent 
has, either by abandonment or contract, surrendered his present legal right to 
the custody of a child, in all controversies subsequently arising respecting its 
custody, the matter of primary importance is the interest and welfare of the 
child, and to this the right of the parent must yield.— Bonnett ex rel., etc., v. 
Bonnett, Sup. Ct. Iowa, N. W. Rep., June 23, 1883. 


HvusBanpd anp Wire. — Limitation — Title to property of husband taken in wife's 
name.— An action for equitable relief by a husband against his wife, to obtain a 
determination that certain real estate, the title to which stood in the name of the 
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wife, was the property of the plaintiff, upon the ground that the wife had taken 
title to it by paying for it with his money, whgn it had been agreed and understood 
between them that she should take the title in his name, is not barred by the Stat- 
ute of Limitations, although begun more than six years from the time the deed was 
taken for the property. ‘Though plaintiff joined with his wife in a deed of property 
which stood in their joint names to athird person, who executed a deed to the wife, 
that fact did not deprive plaintiff of the right to follow and reclaim it inst her, 
when it was shown that he had become snenneney subjugated to the dictation of 
her will as to be incapable of refusing to comply with her suggestion or request. — 
Higgins v. Higgins, Sup. Ct. N. Y., Daily Reg., May 31, 1883. 


—— Deed — Evidence. — A married woman who is in possession of land together with 
her husband, is not bound to record her deed on pain of losing the land if seized 
and taken into execution by her husband’s creditors. Where, in such case, the 
land has been taken into execution and sold by the creditors of the husband, the 
wife, in ejectment against the purchaser, must show that the property was 
bought for her; that she had the means to buy it, and that she applied those 
means in payment of the purchase-money. — Feig v. Meyers, Sup. Ct. Pa., Week. 
N. C., May 24, 1883. 


— Pro of wife taken on execution against husband — Burden of proof.—In a 
pe of a husband, ‘al a wife who claims property iaken in 
execution against her husband as her property, purchased from him with money 
belonging to her separate estate, an instruction that imposes upon her the bur- 
den of proof that the sale was made in good faith and also for a valuable con- 
sideration paid out of her separate estate, or by some other person for her, 
is erroneous, as the burden of proof of fraud is on the party alleging it. In such 
a case the wife need not establish her title to the property beyond a reasonable 
doubt. —Evans v. Rugee, Sup. Ct. Wis., N. W. Rep., June 23, 1883. 


—— See DEED. 
InsuncTion. — See TELEPHONE CoMPaNy. 


InsURANCE ( )— Defendant issued a policy of insurance upon plaintiffs ware- 
house, by the terms of which other insurance was permitted without notice, and 
it was provided that losses should be cepeasenes on the whole sum insured and 
that any misrepresentation whatever should avoid the policy. Plaintiff's t, 
who applied for the policy, through mistake, stated that there was already $200,- 
000 insurance upon the building; there was in fact but $30,000. In an action 
upon the policy, Aeld, that the misrepresentation was material and that the 
complaint was properly dismissed. — Armour v. Transatlantic Fire Ins. Co., Ct. 
App. N. Y., Ins. L. J., May, 1883, 


—— Insurable interest — Judgment creditor.—A contract for insurance against loss 
by fire is a contract of indemnity; and a contract to thatend with a person who 
has no insurable interest in the property or cannot sustain any pecuniary loss by 
injury thereto is a mere wager, contrary to public policy and void. A —— 


creditor has an insurable interest in the property of his debtor; but he cannot 
recover from the insurer upon an injury thereto as for a loss to himself, unless 
he also shows that the judgment-debtor has not sufficient property left out of which 
the judgment can be satisfied.—Spare v. Howe Mut. Ins. Co., U. S. Cir. Ct. D. 
Oreg., Ins. L. J., May, 1883. 


—— Insurance of chattels — Removal — Effect.— Where a fire insurance policy 
upon articles of furniture and wearing apparel, describe such articles as contained 
in a certain house; Aeld, that the permanent removal of the property therefrom 
without the knowledge and assent of the insurance company avoided the policy.— 
Lyons v. Prov. Wash. Ins. Co., Sup. Ct. R. L, West. Jur. April, 1883. 


—— Insurable interest. — The policy was taken out by the son in his own name, who 
paid the premium, on property belonging to his father, who was financially 
embarrassed and thus sought to prevent the proceeds in case of loss from being gar- 
nished by creditors, Aeld, that the son having no insurable interest, could not re- 
ot his own name.—Baldwin v. State Ins. Co., Sup. Ct. Iowa, Ins. L. 
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Insurance — Continued. . 


—— Note of school director for premiums — Liability uncurred, — A promissory note 
for premiums on school wy and signed by a person as director, does not 
relieve him from personal liability. The fact that the policy was issued to the 
school district does not establish the liability of the latter, or show that the di- 
rector did not intend to bind himself personally. Held, thatthe premiums consti- 
tuted a sufficient consideration for the note.— Am. Ins. Co. v. Stratton, Sup. 
Ct. Iowa, Ins. L. J., June, 1883, 


—— Transfer of policy — Conditions of policy — Mortgaged property. — The policy 
was transferred by indorsement, with consent of company, to mortgagees as 
collateral security. It stipulated among other things that where a mortgage is 
specifically insured, the insurance should not be affected by any change of use 
without the knowledge of insured, but that the company should have the o 
tion of paying to the insured ‘either such proportion of the sum insured as the 
damage by fire to the premises mortgaged or charged shall bear to their value 
immediately before the fire,’’ etc. Held, that the assignment was in effect an in- 
surance of the mortgagee, Held, that the term “ premises mortgaged ”’ referred 
to the building insured in the policy and the value of the land could not be 
included in estimating the a ortionate loss for which the insurer was to pay.— 
Teutonia Fire Ins. Co. v. ey Sup. Ct. Pa., Ins. L. J., June, 1883. 


—— Proof of payment — Contract under seal—Parol evidence. — Payment, accord 
and satisfaction, yo and waiver, may be proved by parol though the con- 
tract is under seal. The lessees contracted with lessors that the latter should keep 
the buildings well insured, and that the former should pay all the extra premiums 
due to a hazardous use of the premises, the lessors being at liberty to elect the com- 
panies’ rates, etc. The premises were insured under five-year policies, and a receipt 
given between the parties in full settlement of the extra insurance paid. Subse- 
Sry! the companies failed, and the lessors were compelled to insure elsewhere. 

eld, that the receiptmeed not be under seal. Held, that it was a full discha’ 


for the extra insurance subsequent] id for. — Quincy v. © nter, Sup. Ju 
Ct. Mass., Ins. L. J., June, 1883. 


—— Stipulation in policy as to additional insurance — Waiver. — Where an insurance 
policy contains a stipulation that if the insured should afterwards effect any addi- 
tional insurance upon the insured property that such would work a forfeiture of 
said policy, unless the written consent to such additional insurance, by the com- 

any insuring the original policy, be indorsed on the back of such policy; and ad- 
Sitional insurance is effected on the pro rty, without written consent of the com- 
ny or its agents, but the taking out of such additional insurance is brought to the 
Enowied of the agent of the company who issued the policy, and who continued 
to be, and was the agent of the company at the time notice of the taking out of the 
additional insurance came to him, and such agent made no objections thereto; 
Held, that the company will be held to have waived objection to the additional in- 
surance taken, and the policy remains in full force and effect. — Crescent Ins. Co. 
». Griffin, Sup. Ct. Texas, Texas L. Rev., June 15, 1883. 


— Provision as to termination of risk — Notice to agent and by him to insured. — 
The policy of insurance contained a provision giving the company the right to 
terminate its risk by giving notice to the insured, and returning part of the pre- 
mium = The company notified the agent to terminate the risk, and the agent 
notified the insured, but agreed with him to wait until a certain time. At the speci- 
fied time the agent cancelled the risk on his books, afterward the property was 
destroyed, Held, the risk was properly terminated and no recovery can be had. 
Direction to the agent to terminate the risk, when communicated to the assured, was 
as effective as would have been the most express notice that the policy had been 
terminated.—Springfield Fire and Mar. Ins, Co. v. McKinnon, Sup. Ct. Texas, Texas 
L. Rev., June 15, 1888. 


— Breach of policy—Custom. — Where a policy on the assured’s “general stock of 
hardware and agricultural implements,” in a vines in Ohio, provided that ‘ifthe 
assured shall keep gunpowder [or] petroleum, without written permission in this 
policy, then this policy shall be void,” and in an action on the policy the insurer 
relies on a breach of the condition, evidence is not admissible to show a custom 
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IysuRANCE — Continued. 


among hardware dealers in the vill in Ohio to keep for sale such articles, in 
limited quantities, as part of the s — Beer v. Ins. Co., Sup. Ct. Ohio, Ohio L. J. 
May 19, 1888. 


IysuRANCE (LiFe). — Insurance for benefit - another—Admissions of party insured — 
Evidence. —If a person insures his lite for the benefit of another, named as bene- 
ticiary in the policy of insurance, the title of the beneficiary to the insurance money 
is vested immediately upon the issuing of the policy, and the person procuring the 
insurance cannot deteat that title by assigning or surrendering the policy. Al- 
though there is no obligation upon the person procuring the insurance, in the ab- 
sence of any covenant to that effect, to continue to pay the premiums on such pol- 
icy, yet ifhe does so, the benefit will accrue to the beneficiary. In a suit on the 
policy by the beneficiary, declarations aud admissiuns of the insured as to the state 
of his health at the time the insurance was effected, but made four or five months 
thereafter, are not admissible in evidence to falsify representations made by him 
in his application for the insurance. But statements made by the insured to his 
physician as to the state of his health at the time they were made, and in reference 
to the cause of his diseased condition, which was apparent to the physician are.— 
Valley Mut. Life Ins. Co. ¢. Burke, Sup. Ct, App. Va. Ins. L. J., May, 1888. 

— Aceident insurance — Policy — Poison—A policy of life insurance contained 
stipulations that it should not extend to any injury of which there should be no ex- 
ternal or visible sign, or to any death or disability caused by taking poison. The 
insured drank poison, under the impression that he was drinking something else 
which resembled it in color, smell and general appearance,and without any intention 
of Ley death. Held, that the case came within the stipulation of the po 
ani 


licy, 
the insurer could not be held liable. — Pollock v. U. S. Mut, Accident Assn., 
Sup. Ct. Pa., Rep., April 25, 1883. 
— Interest of payee in poli 


—— Wager policy.— A person may insure his own life 
and make the policy Pn e to any one, though such payee has no interest in the 
life of the insured. ence, where a policy was taken out upon the life of one, and 
made payable to another (who had no legal interest in it) in case he survived the 
assured, and there was strong evidence tending to show that the transaction was a 
mere wager, held, that it was properly left to the jury to say whether the policy 
was obtained in good faith, and not for the purpose of speculating on the hazard of 
a life in which the plaintiff had no interest. — Langdon v. Mut. Life Ins. Co., U. 
Cir. Ct. E. D. Mich., Am. L. Reg., June, 1883. 


— Policy inname of wife — Husband paying premiums — rate estate of wife. — 
A policy procured by the husband for the Benefit of the wite is the separate prop- 
erty of the wife, notwithstanding the application was made and the premiums were 
paid by the husband. Personal property so acquired by the wife in Indiana de- 
scends to her heirs at law, an undivided one-third going to her husband in case of 
her intestacy, subject to the rights of her administrator, for the payment of debts 
and expenses. Payment of premiums by the husband or any other party after the 
death of the wife does not affect the ownersh 


“9 Where such a policy has been 
assigned by the husband, the asignee is entitled only to the interest of the husband, 

ther with such premium and interest as the assignee may have paid. — Harley 
v. Heist, Sup. Ct. Ind., Ins. L. J., June, 1883, 


Insurance. — Live stock — Construction of policy and constitution — Notice — Condi- 
tion precedent. — The Constitution of a Mutual Live Stock Insurance Association 
rovided that the business of the association should be confined to certain counties : 

ld, that where a policy was effected on live stock at the time inthe county, their 
subsequent removal to another county did not forfeit the o ¢ Whether or not 
there was any increased risk to said live stock, on account of such removal, was pro- 

perly left tothe jury. Wherea policy of insurance requires notice of loss within a 

specified time, but does not provide that the policy shall be forfeited unless notice 

is given within such time, a forfeiture will not take place. If the company has sus- 

tained any damage on account of failure to give notice within the nen time, it . 

may defend against the policy to thatextent. If it has not sustained anysuch dam- 

age, it is for the jury to 4 whether the notice has been given within a reasonable 

= = Coats Mut. Live Stock Ins, Co. v. Evans, Sup. Ct. Pa, Week. N. C., 
une 
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JUDGMENT. — Conclusiveness of — Collateral proceeding. —If a party who alleges 
fraud in an original judgment or decree has already been heard or had an oppor- 
tunity to be heard in that anpewene.| upon that same fraud, he is concluded and 
cannot retry it in a collateral proceeding. Such a decree is conclusive upon such 
a party until reversed or appealed, or opened and set aside by the court which made 
it, application for that purpose. — Otterson v. Middleton, Sup. Ct. Pa., Leg, 
Int., May 25, 1883, 


JURISDICTION. — Courts of concurrent jurisdiction. — Where one court of competent 
jurisdiction seizes the res in controversy by virtue of valid process, it is entitled to 
proceed to a final adjudication of the controversy pending before it, without inter- 
ference with the res seized by process issued out of another court of concurrent 
jurisdiction. Property seized by valid process, where the title is not in controversy 
in the first instance, is in the custody of the law. Theclaimant must intervene in 
the court which first seized the property. — Parks v. Wilcox, Sup. Ct. Col., Den. L. 
J., May 29, 1883. 


—— Federal courts. — In the Federal courts in eases in which the jurisdiction of the 
courtarises outof the cause of action, the right of action terminates with the death 
defendant. — Schreiber v. Sharpless, U.S. Dis. Ct. E. D. Pa., Den, L. J., May 

9, 1883. 


—— Federal courts — Grant of right of way through public domain — Effect of. —An 
act of Congress granting to a railway company, organized under territorial legisla- 
tion, right of way through the public domain does not create the corporation, but 
only grants to an existing corporation certain rights, and constitutes no ground of 
jurisdiction on the part of the Federal courts in a case in which the cause of ‘action 
does not in any sense rest upon or grow out of the grant of such right of way.— 
ge Exp. Co. v. D. and R. rt Ry. Co., Col. L. Rep., June, 1883 ; Ch. Leg, 2 , 

, 1883. 


—— See ADMIRALTY. 
Lanp Grants.— Grant of swamp lands to States — Obligations imposed by, not a 


trust affecting title— Grant to railroad.— The swamp and overflowed lands grant- 

ngress to the several States by the act of September 28, 1850, are sub- 
ject to the disposal of the Legislatures of said States respectively in such man- 
ner as they may deem —— without any right on the part of any 


except the government of the United States to question such disposal. 
proviso in the second section of the act, that the proceeds of said land shall be 
applied exclusively, as far as necessary, to the purpose of reclaiming the same 
by levees and drains, is a matter between the Uni States and the States; and 
the obligation it imposes rests upon the good faith of the latter, and is not a 
trust which attaches to the lands themselves, and does not affect the title thereto 
as derived from the States.— Mills Co., Iowa, v. Burlington & M. R. Co., Sup. Ct. 
U.S., Sup. Ct. Rep. May 17, 1883. 


LanDiorp-TEenant.— Liability of landlord for damages — Absence of contract to 
repair.— A., the owner of a building, leased to B. rooms in the upper story. The 
approach to these rooms was bya stairway common to the use of all the tenants. 

he railing of this stairway had been suffered to get out of repair. The stairwa 
became dangerous from ice and snow, and B., in attempting to descend, slippe 
and in falling caught the railing, which gave way, precipitating B. to the ground. 
Held, that A. was not liable in damages, there being no contract to repair. A 
promise to repair made by the landlord after the lease is entered into, is a mere 
nudum pactum, and does not render the landlord liable for injuries caused by a fail- 
ure to repair.— Percell v. English, Sup. Ct. Ind., Am. L. Reg., May, 1883. 


Layp Patents.— Patents to lands embracing mines— Reservation in patent of right 
to work a mine — Where a patent to lands is issued by the United States, it carries 
all mines in the lands patented to which no right has attached at the time the patent 
issues, and relates to and takes effect from the date of the entry. Where a patent 
to public land, reserves the right of a proprietor of a mining vein or lode, to ex- 
tract and remove his ore therefrom, should it be found to penetrate or intersect the 
lands granted by the patent, the reservation refers only to parties who are proprie- 
tors at the time when the right of the patentee attaches to the land, or the date of 
the entry or patent.— Pacific Coast Mining, ete. Co. v. Spargo, U.S, Cir. Ct. Dis. 
Cal., Den, L. J., May 22, 1883, 
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Letrer or Crepit.—Consideration— Notice — In order to render the writer of a letter 
of credit liable, either upon an implied acceptance of, or an agreement to accept, 
drafts taken on the faith of such letter, the drafts must be taken for a valuable 
consideration, A promise to have the drafts discounted, and to take up notes on 
which the persons taking the drafts are liable as indorsers, is not a valuable con- 
sideration, If a letter of credit provides that drafts drawn under its authority shall 
be used only for the purpose of being discounted at a particular bank, persons 
taking such drafts, with notice that they have been offered to the bank for discount 
and refused, cannot recover thereon.— Sherwin v. Brigham, Sup. Ct. Ohio, Cin. 
L. Bul., May 21, 1883. : 


LineL.— Damages — Actual and punitive — Liability of principal — Instruction to 
jury. — Where, in an action for libel, the only questions submitted to the jury 
were whether the article published by defendants was false; whether it was pub- 
lished with intent to injure the plaintiff’s feelings and to degrade him in the esti- 
mation of the public; and the amount of damages which he had suffered by reason 
of its publication —a verdict for more than actual damages is excessive, and can- 
not be sustained. In order to justify punitive damages the question should have 
been submitted to the jury whether the evidence showed that the defendants were 

rompted 4 special ill will or bad intent toward the plaintiff in making the pub- 
fication, and the jury should have ‘stated in the special verdict the facts upon 
which punitive damages were pop so that the court could determine from 
the verdict whether they had been properly allowed. The principal is not 
responsible in exemplary damages for the actual malice of his agent, unless he 
has participated in or ratified and confirmed the malicious act of the agent. In 
an action for libel an instruction to the jury that they may find special ill will 
from the article published, in case they find it to be false, and that they may find 
it to be false if it contain statements injurious to the character of the plaintiff, is 
erroneous. — Eviston v. Cramer, Sup. Ct. Wis., Ch. Leg. N., June 16, 1888. 


—— Pleading — Evidence — Newspaper license. — Where a publication charges, in 
in the most positive terms, seduction, adultery, arid criminal abortion, and the 
party onvaneh ante out the article at length in his declaration, with an innuendo 
that defendant, in publishing it, meant and intended to charge the criminal abor- 
tion only, he cannot, by thus electing to treat the charge, restrict the defendant to 
evidence justifying the charge of criminal abortion alone, and evidence relating 
the seduction rine adultery is admissible. Where evidence is offered to show the 
reputation of a party charged with the commission of a criminal act, the witnesses 
should be restricted to what they knew of the reputation of the party before the 
publication of an article accusing him of such crime. For the proprietors of a 
newspaper to make @ judicial investigation as to the commission of a crime the 
mere occasion for unfounded sensational charges, is not only to do wrong to indi- 
viduals, but to disturb the peace and order of society, and such publication is not 
privileged, and no public considerations sanction, encourage, or excuse it. — Bath- 
rick v. Detroit P. and T. Co., Sup. Ct. Mich., N. W. Rep., June 23, 1883. 


— Proof of truth of publication. — In an action for alibellous publication charging 
plaintiff with the commission of a crime, the criminality charged need not be 
proved beyond a reasonable doubt; and the jury will be justified in finding a 
verdict on a mere preponderance of the evidence, as in other civil actions. — Peoples 
v. Evening News Assn., Sup. Ct. Mich., N. W. Rep., June 23, 1883. 


Lizn. — For wages — When prior to judgment lien. — Moneys received from the in- 
surance of a woollen mill must be distribute pro rata among all creditors; the 
wages of operatives in the mill are not entitled to a preference in such distribu- 
tion. The proceeds of acrop of wheat, growing at the time the labor of opera- 
tives was performed, and severed, by sale or otherwise, before the real estate is 
sold, is properly applicable to the dy of their wages, in preference to the 
lien of the judgment on the land. That the serverance was uced by the sale 
of a receiver will not affect the rule.—Appeal of John Jones, Sup. Ct. Pa., 
Pittsb. L. J., May 9, 1883. 

Limrrations. — Att *s fee— When statute commences — Partnership — Assign- 
ment of claim. — The Statute of Limitations bars the claim of an attorney as it does 
the claims of other persons when the services may be measured in a similar way 
as the services of others. It does not begin to run against the claim for conduct- 
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—Continued. 


ing a suit until the end of his services in that case; nor would it against his claim 
for other special services until it was finished. One member of a partnership, to 
whom the others have transferred their interest in the partnership property and 
claims, cannot sue and recover a debt which was owing to the firm, in his own 
name. — Mosgrove v. Golden, Sup. Ct. Pa,, Leg. Int., May 18, 1883. 


—See HusBanp AND WIFE; PARTNERSHIP; PaTENTs. 


Manpamus. — To compel judge to allow an ae. — Mandamus will not lie to com- 
pel a judge to allow an appeal, after the adjournment of the court for the term, 


where the allowance of an appeal, and the fixing of the time for giving a bond are, 
by the express terms of the statute, duties to be reg by the court. — Gru- 
; Col. L. Rep., May, 1883, 


ner v. Moore, Sup. Ct. Col., Den. L. J., May 8, 1 
——See Municipat Bonps. 


Master anp Servant. — Skilled laborer — Breach of contract. — One who accepts 
employment to perform skilled labor impliedly undertakes that he possesses the 
requisite skill. an action for breach of a contract of employment by a dis- 
charge, the incompetency and disobedience of the plaintiff, and the fact that after 
his discharge he might have earned more than he admits he did, are matters purely 
defensive, and it is not error to refuse to permit them to be shown on cross-exami- 
nation, — Norriss v. Cargill, Sup. Ct. Wis., Rep., June 13, 1883. 


Mrves anp Mrntno. — Reservation of mineral rights — Easement — Right o ntee 
to bring ejectment.— Where a deed in fee simple reserves ae hf san 
them with the right of mining, the reservation must always respect surface rights 
of support, and cannot, of itself, permit the surface to be destroyed without some 
additional statutory or contract authority therefor; and such authority must be 
carefully construed to prevent the destruction of surface rights. Where minerals 
are reserved from a deed in fee simple, easements to do such acts as are reasona- 
bly necessary to remove them may be granted or reserved, so as to attach to the 
mining estate. The use of shafts or other mining excavations or erections made 
and used sol.ly for mining purposes, are in the nature of an easement, which is 
appurtenant to the mine. Grantees in a deed reserving mining rights below the 
surfaee, but providing that in case any of the surface shall be permanently occu- 
pied by the owner of the reserved right he shall compensate the owner of the fee, 
cannot bring ejectment on account of such occupation, so far as it is necessary to 
the operation of the mine. — Ericson v. Mich. Land and Iron Co., Sup. Ct. Mich., 
N. W.Rep., June 23, 1883. 


MorteacE. — Taz certificates — Conveyance of land subject to grantee may defend 
against fraud. — Where the legal owner of land becomes the owner of tax crrtifi- 
cates issued against such land, and afterwards releases and quit-claims to another 
all his estate, right, title, interest, and claim whatsoever in and to the land, his 
interest in the land, by virtue of the tax certificates, passes with the legal title by 
his conveyance, and thus becomes merged in the . 7 title, so that no valid tax 
deeds can be issued on such certificates. Where the purchaser of such land is 
fraudulently induced to execute a note and mortgage on such land to secure the 
assignment of tax deeds issued on such certificates to one who is not the real 
owner thereof, such mortgage is void, and a bona fide purchaser without notice, 
to whom the land has been subsequently conveyed, may set up these facts as a de- 
fence in a proceeding to foreclose the mortgage. Where the conveyance of mort- 
gaged premises is not expressed to be subject to the mortgage, but by its terms 
purports to convey the whole title, and the amount theteof is not deducted from 
the purchase-money, the grantee does not take his title subject to the mort- 
gage in that sense which prevents him from defending against it for fraud or 
want of consideration, especially if the conveyance contain full covenants of war- 
ranty.— Bennett v. Keehn, Sup. Ct. Wis., N. W. Reps June 16, 1883, 


—— Purchase of property subject to mortgage*— Relations of purchaser and mort- 
gage. —The ground upon which a grantee of mortgaged premises, who has pur- 
chased subject to a mortgage for which his “apey! was primarily liable, and, 
has assumed the payment of the mortgage debt as a part of the consideration, 
is held personally liable to the mortgagee in a suit to foreclose, is that as be- 


Fate 


— See Municrpat Bonps. 
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MortTGaGE — Continued. 
tween the postin the grantee has become the principal debtor for the mortgage 


debt, which has been allowed him out of the purchase-money, and the grantor 
is thenceforward 7 his surety; and the creditor or mortgagee, being enti- 
tled by way of equitable subrogation to all securities held by a surety of the 
principal debtor, is allowed the benefit of the agreement of the purchaser 
or grantee. In such a case the mortgagee does not acquire a right of action 
against the purchaser, but the benefit to him from the contractis limited to the 
right to be subrogated to the rights of the debtor; his right is merely one of 
substitution, subject to the — between the purchaser and his immediate 
oo “ee v. Cabell, Sup. Ct. App. Va., Ch. Leg. N., June 9, 1883; Va. 
. J., June, 


McnicrpaL Bonps. — Deposit of funds to meet at bunk — Insolvency of bank before 


entation of bonds — Liability of corporation. — Bonds issued by a municipal 
torporation were made payable at a bank named therein, and the corporation oa 

ited money with the bank to pay the bonds. When the bonds became due the 
Cok holding the money deposited for payment was solvent. Before the bonds 
were presented for payment it became insolvent. Held, that the bank was in no 
sense the agent of the bondholder, and that the corporation was still liable on the 
bonds. - = v. Hackensack Imp. Com., Ct. Err. and App. N. J., Alb. L. J., 
June 80, a 


—— Subscription and bonds to railroad — Town clerk — County clerk — Certifi 


cate — Mandamus. — The town of Amboy issued a series of bonds in payment of 
a subscription voted by the voters of the town, to the capital stock of the Chicago 
Rock River R. R. Co. The charter provided that the town clerk should transmit 
to the county clerk, etc., an abstract of the vote, the amount of bonds issued and 
the rate of interest, etc. And that the county clerk should annually compute and 
assess upon all the taxable property returned by the assessor of such town, etc., & 
sum to pay the interest, costs and disbursements upon all bonds so issued, which 
tax shall be extended on the collector’s book, and collected as other taxes. The 
law also provides for the a, of the bonds with auditor, etc., etc. Held, 
although the town clerk had omitted to ae the statement to the county clerk, 
or the certificate to him that the ge ri had been audited by the town auditors ; 
that these certificates of the town clerk are only one way of informing the county 
of what his duty oe and are not indispensably prerequisite to the action of 
the county clerk and the county clerk could be compelled by mandamus to proceed 
with the computation and assessment of the tax. — Hawley v. United States, Sup. 
Ct. U. S., Ch. Leg. N., May 26, 1883. 


Moyicrpat Corporations. — Municipal indebtedness — Constitutional limitation. — 


A city having an indebtedness in the aggregate exceeding five cents on the value of 
taxable property therein, while it so remains indebted is powerless to create any 
debt at all, even for its ordinary or current expenses, and no contract of any muni- 
ony so situated, for the payment of money, can be enforced. — Prince v. City 
of Quincy, Sup. Ct. Il, Leg. Adv., May 1, 1883. 


— Liability for ice on pavement — Negligence. — Plaintiff sustained her injury in 


the daytime by slipping and falling on a ridge of ice and snow extending across the 
sidewalk from the building line into the street; it was three to four feet high on 
the inside line, then gradually sloping down. Held, that as she knew the danger- 
ous character of this obstruction, and could have avoided it 7 going out into the 
street, it was contributory negligence, and the court below should have directed the 
jury to find for the defendant. — City of Erie v. Magill, Sup. Ct. Pa., Leg. Int., 
Hay + ess Pittsb. L. J., May 23, 1883; Wash. L. Rep, June 2, 1883; Va. L. J., 


—— Duty of erty in regard to sewers — Negligence. — The city is bound to a reason- 


able degree of care and watchfulness in ascertaining the condition of their sewers 
from time to time, and in preventing dilapidations or obstructions, and where these 
are the ordinary result of the use of the sewer, which ought to have been antici- 
on pe the omission to examine and repair is negligence. Notice to the city of the 

condition of the sewer is not necessary. — Vanderslice v. City of Pennsylvania, 
Sup. Ct. Pa. Pittsb. L. J., June 20, 1883. 
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National Bank. — Special deposit — Liability. — The power to receive special de- 

posits is conferred by the National Banking Act, upon banks organized under that 
act. Where a national bank has been accustomed to receive U. 5. bonds, as special 
deposits gratuitously, it is liable for any loss thereof occurring through the want of 
that degree of care which good business men would exercise in keeping property 
of such value. A demand of said bonds, and refusal by the bank to Fivee the 
same, with no other explanation of such refusal than the statement that the bank 
has no such bonds in its possession, furnish sufficient peg of loss by such negli- 
gence as will render the bank liable therefor. — First Nat. Bank v. Zent, Sup. Ct. 
Ohio, Ch. Leg. N., May 12, 1883; Cin. L. Bul., May 7, 1883. 


—— Transfer of stock —Attachment. — Where a National Banking Association has 
made no by-laws on the subject of transfer of its stock, the unrecorded transfer of 
such stock has precedence over the rights of an attaching creditor. — Scott », 
National Bank, U. 8. Cir. Ct. S. D. N. Y., Am. L. Rec., April, 1883. 


NEGLIGENCE. — Adjoining mining panies — Blasting — Injury to workmen. — 
Where two companies, owning and working adjoining mines, have allowed their 
workmen to build dwellings on their lands near the mines and to pass back and 
forth to trade at a store built near the dividing line, and while so passing a work- 
man isstruck and injured by a stone from a blast in one of said mines, it makes no 
difference that the party injured is not walking on a public highway or is on the 
land of the other company, and that the company so blasting had permission to 
throw rocks over the land of such company in blasting and working their mine; 
and if in so blasting they did not_use proper means and precautions to prevent in- 
jury to those passing over the adjoining lands, they are liable for such injury as 
may by reason of their negligence result. — Beauchamp v. Saginaw Mining Oo., 
Sup. Ct. Mich., N. W. Rep., March 17, 1883. 


—— What is fellow-workman construed — Negligence of.— Where an injury is 

caused to a workman in a mine by reason of the negligence of one who is nota 
mere foreman or department leader or subchief of mining operations, but whose 
agency covers the entire mine and the entire control of the work, such negligence 
is not the negligence of a fellow-servant, but is the negligence of the owner of the 
mine, and he will be liable therefor whether such agent was appointed directly by 
him or by his general agent. — Ryan v. Bagaley, Sup. Ct. Mich., N. W. Rep. 
March 17, 1883. 


— Master and servant — Liability of .— A master is liable for the negligent 
driving of a servant, even while the latter is acting temporarily for a third person 

who has hired a team and its driver from the master; and it is immaterial that the 
erson hiring expressly asked for the services of this particular driver. — Joslin v. 
rand Rapids Ice Co., Sup. Ct. Mich., N. W. Rep., June 16, 1883. 


—— Contributory — Action for damages— O., a deaf mute, was struck and killed by 

a train of cars which was making a flying switch acrossa highway. The engine 
had passed by, and O. walked in the highway on to the track, ** bent forward as an 
old man would walk, with his head aon | down, looking toward the engine.” 
There was an unobstructed view of the tracks for a long distance in both direc- 
tions; a gate was closed across the highway on the further side of the tracks; but 
there was no stationary bell or whistle sounded as required by the statute. In an 
action by O.’s administrator against the railroad company for causing O.’s death, 
held, that O.’s negligence precluded a recovery.— Ormsbee v. Boston and Prov. R. 
R. Co., Sup. Ct. R. L, Alb. L. J., June 2, 1883, 


—— Railways — Negligence of enema — Contributory negligence. — Where a lo 

comotive with cars attached is standing on a railroad track near a railroad station 
or other place where cars are frequently moved forward or backward, a person 
who goes upon the railroad track, — the locomotive and cars, and knowing 
that they would, within a few minutes, be moved towards him, and walks upon 
the track away from the train without keeping watch of its movements, when 
there was nothing to hinder him from seeing the same in time to avoid danger, is 
uilty of such negligence as will prevent recovery for an injury caused by care- 
essness or unskilfulness of the employees of the railroad, not amounting to wil- 
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fulness on their part.— Baltimore & O. Ry. Co., v. Depew., Sup. Ct. Com. Ohio, 
Ohio L. J., June 16, 1883. 


— Personal injury — Liability of owner of platform over roadway — A complaint 
alleged that a roadway, connecting a public alley or highway with two public 
streets, was used by all the owners and occupants of various lots and buildings 
abutting thereon, and by the public in general, at all times, as a means of access 
for wagons to the rear of such abutting lots and buildings, and also as a passage- 
way along the dock-line of an adjacent river; that said roadway has been thus 
used for many years; that defendant, occupant of one the buildings, had erected, 
and for a long time maintained and used, a platform over said roadway; that said 
platform was dangerous to persons driving teams along said roadway ; that defend- 
ant well knew that said roa me A was constantly used as aforesaid; that deceased 
while hauling pork for and as the servant of one of the occupants of a building 
abutting on said sangre in the night-time, drove his team along suid roadway, 
under said platferm, and was killed by a collision therewith; that said deceased 
had no knowledge of the existence of said platform, and was not guilty of any 
negligence whatever; and that said casualty was caused wholly by reason of the 
fault and neglect of defendant in keeping and maintaining sai Yana over said 
roadway, andin not providing asignal, barrier, or warning of any kind. Held, 
that it did not state facts sufficient to constitute a cause of action against the de- 
fendant— Cahill, Admr., v. Layton, Sup. Ct. Wis., N. W. Rep., June 23, 1883. 


— See Corporations; MuniciPaL Corporations. 


Nuisance.— Disturbance of worship by R. R. Co— Dimages.— An authority to a 
railroad company to construct such works in a city as might ‘be necessary and ex- 
pedient”’ in order tothe proper completion and maintenance of its road, Aeld, not 
to exempt it from liability to a church corporation for a disturbance of the wor- 
ship of the church congregation, by the noise of its engines and machinery, and 
the smoke from its chimneys where it constructed its machine shop near to the 
church building. A corporation is liable for injury to another corporation from a 
nuisance maintained by the former. The church was entitled to recover for the 
discomfort and inconvenience to it from the nuisance maintained by the railroad 
company, notwithstanding the market value, for sale, of the church property was 
Bellemont and Ohio R, R. Co., Sup. Ct. U. S., Alb. L. J., June 


OrrictaL Bonn. — Construction of — Limitation in terms. — Where an official bond 
recites that J. C. P. ‘‘ was at the last annual election duly elected to the office of 
treasurer of said city of Fond du Lac for the next ensuing year,”’ this recital limits 
the liability of the sureties on such bond to a failure by such treasurer to account 
for moneys received during his official term; but this limitation does not extend 
to the obligation imposed by the condition of the bond to pay over to his successor 


all moneys in his hands or for which he is accountable a treasurer, at the expira- 
tion of his term, and it is not necessary that a demand for the payment of such 
money should be made during “the next gee | year” specified in the recital. — 


City of Fond du Lac v. Moore, Sup. Ct. Wis., N. W. Rep., June 16, 1883. 


— Action on— Transfer by bank of fund from official to private account — De- 
Fence of surety. — Plaintiff, a bank, had moneys on deposit in one account to the 
credit of S., and in another account to the credit of S., as sheriff. The bank, after 
the expiration of the term of office of S., transferred the moneys standing to his 
credit as sheriff to his private account; and afterwards with the assent of S., a 

lied the moneys thus transferred to the payment of the private debt of S. to the 
nk. In an action by the bank upon the official bond of S., as sheriff, for moneys 
of the bank, received by him in his official capacity, Ae/d, that such transfer and 
application of the fuads of S., as sheriff, to the amouut for which such transfer was 
made, was a defence for the sureties on the official bond of S.— McMillan v. Boyd, 
Sup. Ct. Com. Vhio; Cin. L. Bul., May 21, 1883. 


ParrnersuiP. — Dissolution of — Authority of a liquidating partner. — Payment by 
one partner on account of a firm debt after dissolution of firm does not bind other 
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on pew nor does it bar the Statute of Limitations, The power of one partner to 
ind another after dissolution, by either an express or implied promise, is except. 
ional, andif the facts giving rise to it do not appear, the general rule of non-liabilit 
applies and controls. — Wilson v. Waugh, Sup. Ct. Pa., Leg. Int., June 16, 1 


-— Dissolution of — New partner — No notice of dissolution — Right of creditor, — 
A firm of two partners dissolved; one retired and the other carried on the business 
with a new partner underthe same style. A customer of the old firm sold and de- 
livered goods to the new firm after the change, but without notice of it. After re- 
ceiving notice he sued the new firm forthe price of the goods, and upon their 
bankruptcy, proved against their estate, and afterwards brought an action for the 
= against the late partner: Aeld, that the liability of the late partner wasa 

iability by eaee only, and notjointly with the members of the new firm; that 

the customer might, at his option, have sued the late partner or the members of 
the new firm, but could not sue all three together; and that having elected to sue 
the new firm, he could not afterwards sue the late partner.—Scarf v. Jardine, 
House ofLords, England, Am. L. Reg., June, 1883. 


—— See Practices. 


Patents. — Device not patentable — Dismissal — Improvements in fare-boxes,— 
letters patent are void because the device or contrivance described therein is — 
patentable, it is the duty of the court to dismiss the cause on that ground, whether 
the defence be made or not. A contrivance that consists merely in putting an 
additional pane of glass in a fare-box in a street car, opposite the side next the 
driver, so that the passengers can through it see the interior of the box, does not 
embody or require invention and is not patentable.— Slawson v. Grand St. P. P. 
2 1888 R. Co., Sup. Ct. U. S., Sup. Ct. Rep., May 17, 1883; Wash. L. Rep., May 


—— Process — Infringement. — Defendants treated tobacco in a method similar to 
the process patented by plaintiffs, except that defendants made use of an equiva- 
lent for the gum arabic used by plaintiffs to produce the same effect as that ren- 
dered by plaintiff’s process. Held, that this was infringement. — Kimball v. Hess, 
Cir. Ct. U.S. N. D. N. Y., Rep., May 9, 1883. 


—— Infringements — Nominal damages. —A decree for nominal damages in a suit 
for the infringement of a patent against the manufacturer of infringing machines 
does not operate as a license to the manufacturer or his vendee as to all existing 
infringing machines made by the manufacturer. — Blake v. Greenwood Cemetery, 
Cir. Ct. U. 8. E. D. N. Y., Rep., June 13, 1883, 


—— Statutes of Limitations — Infringement of patent. — State Statutes of Limita- 
tions are applicable at law to actions for the infringements of patents. — Hayden 
v. Oriental Mills, Cir. Ct. U. 8, D. R. L, Rep., June 13, 1883, 


Practice. — Cause continued when motron for new trial is not decided —Bill of excep- 
tions. — Where a motion for a new trial is not entered at the term the trial is had, 
and the court adjourns without disposing of the motion, under the statute the 
motion will stand continued until the next term. A party moving for a new trial 
is not bound to present a bill of exceptions containing the evidence, etc., on the 
trial, until a final judgment is rendered, and if the motion is not decided until the 
next term of court, a motion for such bill of exceptions on the day the motion is 
overruled, isin time. At the time the motion is overruled, and final judgment 
entered, the bill of exceptions must be presented for the signature of the judge, or 
an order must be obtained from the court extending the time toa futureday. The 
fact that the judce trying the cause does not remember the evidence on the trial, 
will not justify him in refusing to sign a bill of exceptions presented to him in the 
time allowed. If the evidence was not reduced to writing, or preserved by a short- 
hand reporter, and the judge fails to remember it, the witnesses who testified on 
the trial may be examined again by him, on a motion for a bill of exceptions in 
regard to what they testified to on the trial, and in that or some other way he should 
determine the evidence to be incorporated in the bill of exceptions. — The People 
ex rel. Munson u Gary, Sup. Ct. Ill., Leg. Adv , May 15, 1883. 
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—— Bill of review. — When filed in time. — A decree was made by a Circuit Court, 
in December, 1873, ee two plaintiffs. In January, 1874, they appealed to the 
Supreme Court. In December, 1875, the appeal was dismissed for the fuilure of 
the appellants to file and docket the cause in this court. In September, 1876, a bill 
of review was filed for errors in law. Held, that the bill was filed in time, though 
not within two years from the making of the decree, because the control of the 
Circuit Court over the decree was suspended during the pendency of the appeal. — 
Enswinger v. Powers, Sup. Ct. U. S., Sup. Ct. Rep., May 17, 1883. 


— Review of judgment.— A judgment cannot be reviewed in the Supreme Court 
upon the ground that the damages found by the jury are excessive. — Wabash Ry. 
Co. v. Me iels, Sup. Ct. U. S., Ch. Leg. N., June 16, 1883. , 


— Charge to jury — Recalling jury — Further instructions. —After the court has 
concluded cha the jury, and they have retired, it is entirely proper for the 
court to recall them to give them i, Bos ag which was inadvertently 
omitted. —Cox v. Highley, Sup. Ct. Pa., Lan. B., May 5, 1883. 


— Withdrawal of witness —Admission of notes of his evidence. —A witness was 
withdrawn by plaintiff’s counsel in good iaith, under the belief that his testimony 
was inadmissible, and upon the objection of defendants, the notes of his testimony, 
taken upon a former trial, were then admitted in evidence. Held, the evidence 
was properly admitted; that the plaintiff was entitled either that the witness 
should be heard or that the notes should be read. — Merriman v. McManus, Sup. 
Ct. Pa., Leg. Int., May 25, 1883. 


—— Accounting between partners — Cross-bill — Decree.— In an action for an account- 
ing between partners an offer in the bill to do equity is presumed, and an omission 
to make a formal offer will not render the bill defective on that account. Whena 
case is made out by evidence arising from the pleadings and proofs between plain- 
tiffs and defendants in such an action, a cross-bill is not required, and the court is 
bound to make a decree between the defendants. On a bill for an account by one 
partner against his copartners, the decree should settle the rights of each partner, 
as if he were a plaintiff in a bill against his copartners.—Craig v. Chandler, Sup. 
Ct. Col., Den. L. J., May 15, 1883. 


PrincrPaL-AGENT. — Where an agent deposits the money of his principal in an ac- 
count kept by him with the bank as agent, the funds will be regarded as the prop- 
erty of his principal, so far as they remain undrawn by him, and the bank will not 
have the right to apply the same upon his pre-existing individual debt; and when 
the agent draws in favor of a principal against such funds, the principal will be en- 
titled to consider such draft as setting apart to him so much of the fund as is called 
for by the check.— Baker v. N. Y. Nat. Exch. Bank, Sup. Ct. N. Y., Cin. 
L. Bul., May 28, 1883. 


— Knowledge of agency. — Where an agent enters into a contract without disclos- 

' ing his principal or agency, the principal, if he takes advantage of the contract, 

must do so subject to all the rights and equities, of which the other contracting 

party, who had no knowledge of the agency, might avail himself as against the 

nt, assuming the latter to be a principal. — Miller’s Ex. v. Sullivan, Sup. Ct. 
Ohio, Ohio L. J., April 28, 1883. 


~—- Borrowing by agent on behalf of principal — Ratification by principal. —If an 

agent borrrows money on behalf fis without authority, it in 
& manner advan us to the principal, the ratification of such unauthorized act 
may be inferred from the silence of the principal after knowledge of the facts. 
Evidence that money borrowed by an agent without authority of his principal was 
expended in the business of the principal and to his advantage is proper as bearing 
upon the ee of ratification by the principal. — Breed v. First Nat. Bank, Sup. 
Ct. Col., Va. L. J., June, 1883. 


—— Commission Merchant— Notice to principal befure selling for want of suffici 
margins. — Where a commission merchant purchases on the feard of Trade tar 
customer, for future delivery, who advances the required margin, and no agreement 
is made as to notice in case the commission merchant is compelled to secure him- 


self against loss by the sale of the property, the transaction will be governed by the 


q 
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rules of the Board of Trade; and if its rules require notice the merchant must give 
it before he can place his customer in default. If there is no contract in regard to 
such notice, nor any rule of the Board of Trade, the common law requires a reason- 
able notice and opportunity to make the margins good before a sale. — Denton », 
Jackson, Sup. Ct. lil., Ch. Leg N., May 26, 1883, 


— See Broker; Contract. 


PRINCIPAL AND Surety. — Mere failure to revive a judgment against the principal 
does not discharge the surety. — Where a creditor saline a judgment obtained on 
a bond to lose its lien by reason of a defective revival which did not give notice to 
the ¢erre-tenant, and afterwards sues the surety on the same bond, the latter can- 
not avail himself of the negligence of the plaintiff as a defence.— Kindt’s Appeal, 
Sup. Ct. Pa, Week. N. C., May 31, 1883. 


—— Judgment against principal debtor — Conclusive as to surety.—I1n an action 
— @ surety, a judgment recovered against the principal debtor is, in the 
absence of fraud or collusion, conclusive as to the amount of the indebtedness as 
against the surety. — Lindsey v. Reid, Sup. Ct. Pa,, Pittsb. L. J., May 9, 1883. 


— Equity — Subrogation — Indemnity given by debtor to secure his surety for the 
debt — When available for the benefit of the creditor — Double insolvency. — Where 
s ae is given by the maker of a promissory note to secure his indorser upon 
it, and both maker and indorser become insolvent without paying the note, the 
holder thereof is entitled to the benefit of the security, upon the equitable princi- 
= that a creditor is subrogated to the right of a surety in a security given him 
y the principal debtor. But this right only extends so far that the creditor 
stands in the place of the surety and can have no higher rights than he. — Har- 
mony Nat. Bank’s Appeal, Sup. Ct. Pa., Week. N. C., May 24, 1883. 


—— See Notes. 


Pustic Lanps. — Rights of settlers on public lands which have not been surveyed 
opened to settlement, pre-emption, or entry — Tenants by sufferance. — Persons set- 
tling on public lands, not yet having any territorial government, under the laws of 
the United States, and which have not n surveyed, opened to settlement, pre- 
emption, or entry, acquire no rights thereby against the government, and no rights 
under the laws of the United States as against any one else to the possession of 
the land in his actual occupancy, ee. and only so long as such occupancy con- 
tinued; they are merely tenants by sufferance, and the most they can claim is the 
right of actual occupancy as against othersettlers. Such an occupant could yield 
his right of actual possession to another settler, but he could convey no other 
interest in the land. — Missionary Society of M. E. Church v. Dallas City, Sup. 
Ct. U. S., Sup. Ct. Rep., May 17, 1883. 


Orricer. — De facto — Compensation. — De facto officer, acting even in good 
faith under a claim of right to an office, is not entitled to recover from a county the 
compensation provided by law for such services, to the exclusion of the officer de 
jure.—The People ex rel. etc., v. Potter, Sup. Ct. Cal., Ch. Leg. N., June 9, 1883. 


Kaitroaps.— Condttional ticket — Transfer of — Right of train conductor — Dam- 
ages. — A regulation of a railroad company [pcg for sale of tickets at a re- 
duced rate, upon condition that they be used only by the persons purchasing the 
same, is reasonable and proper, and a third party cannot, by purchasing such 
ticket, acquire the right to travel on the same. A party holding such ticket, who 
refused to pay his fare and was expelled from the cars, cannot recover dam 
therefor sere @ non-transferable ticket contained a condition that “I failing 
to comply with tnis agreement either of these companies may refuse to accept this 
ticket” “Held, that this did not give the conductor the right to take it up, but 
merely to refuse to receive it. The measure of damages in such case would not 
exceed tha value of a ticket of the same class between the points named. — Post v, 
Cc. & N. W. R. Co., Sup. Ct. Neb., Ch. Leg N., May 12, 1883. 


— Release of damages to ratlroad. — A railroad company cannot contract in ad- 
vance for a retease of liability or responsibility for personal injuries received by 
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employees through negligence of the company, while in the service of the company. 
Such a contract is void. — Kan. Pac. Be. Co. v. Pearry, Sup. Ct. Kan., Cent. L, J., 
May 18, 1883; Den. L. J., May 29, 1883. 


— Right of way— Injunction — Grant.— When the owner of land granted to a 
railroad company the right to select a strip thereof for its right of way, and from 
the terms of the grant and the circumstances under which it was made it is clear 
that both parties understood that the right granted was to be exercised at the time 
of the final location and construction of the railroad, and not afterwards, a court of 
equity will, by injunction, restrain such railroad company from taking possession 
ot any additional part of said land after its railroad has been located and com- 

leted. When the terms of a grant of a right of way are general and indefinite, its 
ocation and use by the oo, acquiesced in by the grantor, will have the 
same legal effect as if it had been fully described by the terms of the grant. — War- 


ner v. S. M. and N. R. Co., Sup. Ct. Ohio, Leg. Adv., May 15, 1883; Ohio L. J., 
April 28, 1883. 


— Special charter — Fixing rates — Power of State.— The amended charter pro- 
vided “that the said company shall have power to make, ordain and establish all 
such by-laws, rules and regulations as may be deemed expedient and necessary to 
fulfil the purposes and carry into effect the provisions of this act and for the 
well ordering, regulating and securing the affairs, business and interests of the 
company, provided that the same be not repugnant to the Constitution and law of 
the ni States or of the State, or repugnant to this act. The Board of Di- 

rectors shall have power to establish such rates of toll, for the conveyance of per- 

sons or property upon the same, as they shall from time to time by their by-laws 
determine, and to levy and collect the same for the use of the said company. 

Held, construing this provision, that the power which it conferred to establish rates 

of toll could only be exercised by by-law, and that under the proviso requiring 

that the by-laws of the company should not be repugnant to the laws of the State, 
the company could not lawfully charge a rate of fare in excess of the rate fixed by 
the aet of the Legislature re minting rates of fare. — Ruggles v. The People, Sup. 

Ct. U. S., Ch. Leg. N., May 26, 1883. 


—A passenger who failed to procure a ticket before entering a railroad train, b y 
reason of the absence of the ticket agent from the station, tendered the usual fare 
to the conductor, who demanded ten cents extra fare, and some delay occurring 
before the passenger could borrow that amount from a fellow-passen er, the con- 
ductor rang the bell, stopped the train, and forcibly ejected him. eld, that he 
was entitled to recover dam frem the railroad company for such ejection. — 
Curl v. Chicago R. I. and P. R. Co., Sup. Ct. Iowa, N. W. Rep., June 23, 1883. 


—See CoRPORATIONS. 


Removat or Cause. — Local Prejudice Act — Separable empowers, Citizenship 
Act of March 3, 1875.— Where asuit was n in a State court before the p 
of the act of 1875, an appligation for removal under the separable controversy pro- 
vision must have been made at or before the term at which the cause could be first 
tried after that act went into operation, to entitle a party to have the case removed into 
the Circuit Court. Under the Local Prejudice Act there can be no removal unless 
ull the necessary parties on one side of the suit are citizens of different States from 
those on the other. It is not enough that there bea separable controversy between 
parties having the necessary citizenship, nor that the principal controversy is be- 
tween citizens of different States. If there are necessary parties on one side of the 
suit, citizens of the same State with those on the other, the Circuit Court cannot 
take jurisdiction. — Myers v. Swann, Sup. Ct. U. S., Sup. Ct. Rep., May 17, 1883, 


—— Local prejudice — Insufficiency of bond. —A petition for the removal of a suit 
to the Circuit Court, on the ground of prejudice and local influence, may be filed 
at any time before the trial or final hearing in the State court. The objection that 
no evidence is given that the sureties on the bond filed with the petition are good 
and sufficient, is waived if not made at the time of the application for removal. 
Where the condition of the bond which is offered does not provide for the pay- 
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ment of all costs that may be awarded by the Circuit Court, if said court shall 
hold that the suit was wrongfully or improperly removed thereto, the bond is in- 
sutlicient, and the petition for removal is properly refused. — Bates v. B. and Q, 
R. R. Co., Sup. Ct. Ohio, Cin. L. Bul., May 28, 1883. 


— National bank —Action against, — Every action against a national bank is an 
“action arising under the laws of the United States,”’ and as such is removable 
to the Circuit Court of the United States under sect. 2 of the Removal Act of 
1875. — Cruickshank v. Fourth National Bank, Cir. Ct. U. 8.8. D. N. Y., Daily 
Reg., June 23, 1883; Rep., June 20, 1883. 


—— Constitutional question — Fixing rates — Clause in a charter.—The charter of 
the Peoria and Oquaka R. R. Co., among other things, provided that the corpora- 
tion should have the right ‘to regulate the time and manner in which goods, ef- 
fects and passengers shall be transported and carried on the same, and the rate of 
toll on the transportation of property thereon.” Held, in an action brought by 
the State in a State court against the railroad company for unjust discrimination 
in the carriage of freight, in violation of a law of the State, that the cause could 
be removed to the Federal Circuit Court under the second section of the act of 
1875, on the ground that it involved a — arising under the Constitution of 
the United States.— The People v. C. B. & Q. R. R. Co., Cir. Ct., U.S. N. D. TIL 
Ch. Leg. N., June 16, 1883. 


—— Removal of cause in action of tort, where only a part of defendants were citi- 
zens of other State.—An action of trespass brought by plaintiff, « citizen of Illinois, 
against two citizens of Illinois and two of Wisconsin. One of the defendants made an 
application for the removal of the cause from the State to U. S. court on the 
ground that there was a separable controversy, which could be fully determined 
as between him and the plaintiff, and in which he was interested. Plaintiff made 
a motion to remand. In this case there is a several plea by the defendant, a citi- 
zen of Wisconsin, and under the declaration of the plaintiff and the plea of the 
citizen of Wisconsin. The issue is solely between them, and therefore this court 
can take jurisdiction of the case and, although the controversy is several still, 
there is such a union that the whole case must necessarily be removed.— Kerling 
v. Cotzhausen, Cir. Ct. U. S. N. D.IIL, Ch. Leg. N., June 16, 1883, 


— Right of State court to examine petition— Disclosure of defence.— The State, 
court to whom an application is made (under sect. 640, U. S. Rev. Stat.) for removal 
has the right to examine into the application in order to ascertain whether a suffi- 
cient cause for removal exists. It is not sufficient, under said section, that the ap- 

lication states in general terms that the corporation has a defence under a law of 
Sevens the defence should be disclosed. — Tex. & Pac. Ry. Co. v. McAlister, 
Sup. Ct. Texas. Rep., June 18, 1883. 


REp.Levin. — By one out of possession of realty for chattels severed.— Replevin will 
not lie at the common law by one out of possession of the realty aguinstfone in 
adverse possession under aclaim of title for the reeewery of chattels which have 
become such by severance from the realty. Where a statute authorizes a recov- 
ery in replevin for timber, lumber, coal “or other property” severed from the 
realty, notwithstanding that the title to the land is in dispute, the words ‘other 
property” must be construed to mean other _ tty ejusdem generis and do not 
include growing crops.— Renick v. Boyd, Sup. Ct. Pa., Am. L. Reg., May, 1883. 


Riparian Owner. — United States patent to land bordering on navigable lakes — 
What it covers. — A purchaser of lands from the United States when the plats and 
field notes show that it is bounded on one side by a navigable lake, takes to the 
low water mark of such lake, Although the proof shows that there is a wide belt 
or margin between the high and low waterline of such lake, which in times of low 
water is available for agricultural purposes, such as pasturing or meadow land, this 
fact does not justify the commissioners of the general land office in surveying such 
belt or margin of land, and allowing the same to be entered as unsurveyed and un- 
sold lands —and a patent issued to a purchaser for such land is void —as against 
the holder of the original title bounded upon the water line. — Hardin v. Jordan, 
Cir. Ct. U. S. N. D. Ill., Ch. Leg. N., June 9, 1883, 
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— Riparian owner’s liability for interference with water course.— A person own- 
ing land abutting on a river through which a creek flows and empties into the 
river, may, as against proprietors on the opposite side of the river, change the 
channel and mouth of the creek upon his own land and for his own protection or 
convenience, if in so doing, both in the inception and execution of the work, he 
exercises reasonable care and caution not to injure the rights of others. If, how- 
ever, the opposite bank of the river be subject to inundation and overflow in case 
of unusual, but not unprecedented floods in the river, such change in the channel 
and mouth of the creek cannot be rightfully made, if thereby in the exercise of 
ordinary prudence and foresight, increased danger of inundation and overflow on 
the opposite side of the river — be anticipated. When such a change is made 
without fault or carelessness, and a levee on the opposite bank is broken and 
washed away by an unusual, but not unprecedented flood, whereby the crops grow- 
ing on adjacent lands are destroyed, it is damnum sine injuria, notwithstanding a 
sand-bar in the river at the new mouth of the creek, caused by the change in the 
creek, may have contributed, in some degree, to the damage. — Railroad Co. v. 
Carr, Sup. Ct. Ohio, Alb. L. J., May 5, 1883. 


Sax. — On credit — Conditional sale — Right of possession. — Where personal prop- 
erty is sold upon credit, the title not to pass until something agreed upon is done 
by the vendee, and there is a present delivery of the property to the vendee, the 
right of possession, though not the title, thereby passes to the vendee, and so long 
as the vendee is not in defuult as respects the condition of the sale such right of 
possession, so passing to the vendee, will avail in behalf of his vendee as against 
the original vendor. — Lambert v. McCloud, Sup. Ct. Cal., Rep., June 20, 1883. 


StanvER. — No imputation of crime.— An action of slander cannot be maintained 
for words which impute a crime, where, from all that was said at the time the words 
were spoken, it appears that the words had relation to a transuction that was not 
criminal, and that they must have been so understood by the hearers. — Brown v. 
Myers, Sup. Ct. Com. Ohio, Cin. L. Bul., June 25, 1883. 


Set-Orr.—See Equity. 


Taxation. — Fire insurance company — Mutual plan. — A tax levied by the State on 
all fire insurance companies applies to “associations,” organized on the co-oper- 
ative plan of assessments. The mutual character of such an association does not 
affect the case where it appears that the plan of organization contemplated a cer- 
tain profit to the charter members or officers. — Lee Mut. Fire Ins. Co. v. The State, 
Sup. Ct. Miss., Ins. L. J., May, 1883. 


— Savings banks — Taxation of stock — Federal courts — Interference with State 
court decisions. — Stockholders in savings bank ought to pay taxes upon their 
shares of stock, at least to the extent that there is no taxation upon the same as 
against the bank, Courts of the United States are very reluctant to place upon a 
State statute any construction which will bring it into conflict with a statute of the 
United States, and, therefore, render it void, and where the question is pending be- 
fore the State courts, the Federal courts will be inclined to await their decision. — 
pm go Nat. Bank v. Mittelbuscher, U. S. Cir. Ct. S. D. Iowa, Wis. Leg. N., 

une 7, 1883. 


—See County TREASURER. 


TEeLecrapu Company. — Erection of telegraph poles. — Held, under the statutes of 

Missouri and the ordinances of the city of St. Louis, that the erection of the tele- 

ph poles in the sidewalk in front of the plaintiff's building was not unlawful. 

hat they were not a nuisance obstructing the highway and causing special dam- 

age to the plaintiff. —Gay v. Mut. Union Tel. Co., Ct. App. St. Louis, Ch. Leg, N., 
April 28, 1883. 

— Delay in receiving messages — Damages. — The main question in the case was 
whether plaintiffs were bound by the condition in the printed rules and regulations 
of defendant, which if accompanying the original message to be sent or known by 
plaintiffs to exist in respect to cash message, became the contract between the 
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TeLecRaPH Company — Continued, 


parties, ‘‘that no claim for damages shall be valid unless presented in writing 
within twenty days from sending the message.” The message was a night dis- 
wre sent May 7th, and promptty received at the office in New York, and imme- 
iately taken to the hotel, where one of the plaintiffs was stopping at the time, but 
was not then handed to him because of an error in the name which read, “ Her- 
man” instead of “Heimann,” The dispatch was handed to the proper person May 
14. No claim for damages for such delay was presented to the company in writing 
or otherwise, until the 8lst of May following, more than twenty days from the 
sending on the 7th. Held, that the delay in receiving the message occasioned by 
the mistake or error of the company should not modify the condition and extend 
the time, because there was time enough left for such notice between the 14th and 
_— _ May. — Heiman v. West. Union Tel. Co., Sup. Ct. Wis., Wis. Leg. N., 
une 28, 1883. . 


TgeLEPHONE Company. — Rights of land owner under street — Rights of telephone 
company to cut holes in sidewalk and erect its poles ina cellar under sidewalk. — 
Plaintiff, who was the owner of the lot fronting on the street, built a sidewalk twelve 
feet wide and a stone wall at the outer edge of the sidewalk which supported the 
walk, with the permission of the city authorities; and, in accordance with the ger- 
eral custom, also made a basement under the sidewalk. The city authorities 
granted defendant, Telephone Co., the right to erect its poles, etc., in the street, 
whereupon it cut holes in the plaintiff's sidewalk and run its poles through them 
dewn through his basement. Held, that the permission to the plaintiff to use the 
street for the purpose as aforesaid, was x concession to an individual member of 
community, and a mere private interest, while that to the defendant corporation 
was in effect a dedication to the welfare of the public and the former was subject 
to the latter and the court refused to enjoin the erection ofthe poles. — Julia Build- 
ing Assn. v. Bell Telephone Co., Ct. App. St. Louis, Ch. Leg. N., May 19, 1883. 


TRADE-MARK— Patent expired — Designation of machine — Fraudulent mis- 
leading of purchaser. — After the expiration of a patent the right to manufacture 
under the patent is common to all, and the production may be designated so as to 
show the former invention, ¢.g., ‘The Singer System,” as applied to sewing ma- 
chines made under the oy patent; and the owner of the former patent will not 
be heard to complain that his trade-mark is appropriated thereby. The business 
name and reputation of a manufacturer in producing work under a patent of his 
own, and any one who, in manufacturing under the patent after its expiration, uses 
his name fraudulently, to mislead and deceive purchasers of the manufacture, ap- 
propriates a trade-mark and may be enjoined.—Singer Manufacturing Company 
v. Loog, House of Lords, Rep., April 25, 1883. 


Trusts. — Savings bank trustees — Outside operations — Personal liability. —The 
selection and qualification of trustees pursuant to the act of April 16, 1867, pro- 
viding for the establishment of savings societies, are virtually an accepted appoint- 
ment toa corporate agency, limited to receiving and placing deposits of money for 
the benefit of depositors and in the manner specified in said act. Where the 
trustees so selected and qualified do nothing whatever in the execution of corporate 
power, the mere fact of the existence of the corporate agency will not shield them 
from individual lixbility in an action based solely on a contract entered into by 
them in conducting a business wholly foreign to the objects and purposes.of the 
incorporation, though such business was conducted and such contract entered into 
in an associate name which could properly be used in corporate as well as private 
business.— Ridenour v. Mays, Sup. Ct. Com. Ohio, Ohio L. J., May 19, 1883; Cin. 
L. Bul., May 14, 1883. 


—— Notice to Purchaser— Power of trustee to sell.— The purchaser of real estate is 
not chargeable with notice beyond what affects his title. And when the record 
shows the legal title to be in his vendor, and gives no intimation of a trust—the 
vendor having the clear right to selland convey —a bona fide purchaser for value 
takes the legul title, which cannot, upon parol testimony, be charged with secret 
trusts. A trustee, being authorized in the execution of a trust, a 
the property among the cestuis que trust, or to sell it and pay them out of the pro- 
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Trusts — Continued. 


ceeds, holding the absolute title to the property, can convey a good title, dis- 
charged of the trust, to any bona fide purchaser —the latter not being bound to 
see to the application of the ta ar gg The rule is the same whether the 
title be made by the trustee or by his sole heir and devisee. — Learned v. Fritch, 
Sup. Ot. Col., Col. L. Rep., May, 1888. 


— Parol trust — Statute of Frauds.—In the enforcement of a parol trust concern- 
ing lands which has been so far executed that it would be inequitable to rescind it, 
the remedies of the trustee andof the cestui que trust are mutual.— McMurray’s 
App., Sup. Ct. Pa., Week. N.C., June 21, 1883; Pittsb. L. J., June 27, 1883. 


— Trustees — Power of sale— Power of pledge.—A power of sale can be 
exercised only in the mode and upon the terms and conditions pa by the 
instrument creatingit. A devise to a trustee, with power to sell and dispose of, 
means an out-and-out sale or conversion of the whole property, and under such a 
power the trustee is not authorized to pledge property by way of mortgage. If a 
trustee does pledge sa by way of mortgage, the cestuis que trust may con- 
firm it, provided they have knowledge of the defect and of their right to ratify or 
reject, and with their eyes me enter into the confirming act.— Wilson v. Mary- 
land =_ Ins. Co., Ct. App. Md., Wis. Leg. N., May 10, 1888; Ch. Leg. N., April 
28, 1883. 


— Sge ConTRACTs. 
Usury. — See ConTRacts. 


Venpor-VENDEE. — Lien for purchase-money — Notes for, payable to creditor of 
purchaser.— Where the land on which the lien is sought to be foreclosed was 
purchased by A. of B., and B., being indebted to C. as administrator, directs A. to 
execute some of the notes to C. as such administrator in satisfaction of her debt to 
the estate of C.’s intestate, and after this is done, by way of renewal, A. executes to 
C. as administrator the notes in suit in lieu of the former notes that were unpaid, 
it is held that the fact that the first notes were executed to C. instead of B., the 
original vendor, or that subsequently these notes were taken up and other notes 
substituted in their stead, would not affect, as between these parties, the vendor’s 
lien for the purchase money, which always exists in such a case, inthe absence of 
a waiver.—Jonier v. Perkins, Sup. Ct. Texas, Texas. L. Rev., May 15, 1883. 


— Real estate — Title — Defective title — Deed — Rescission — Purchase-money. — 
A., as agent for B., represented to C. that B.,who was a man of wealth, held a perfect 
title to certain lands. C., on this representation, verbally agreed to buy the lands. 
B. really had no title to the lands, but held patents therefor, with the names of the 
cnn amgee left blank. Thename of A., who was insolvent, was inserted in these 

lanks, and then deeds for the lands were executed by A.to C., and were deposited 
inabank. C. did not know any of this, but having made an examination of the 
deeds deposited as aforesaid, paid part of the purchase-money. Subsequently, 
upon discovering the true state of the case, C. brought an action against B., to re- 
cover the amount so paid. Held, that C. had a right under the terms of his con- 
tract to require from B. a direct conveyance of that perfect title which A. had 
averred that he possessed, and to all the security which B.’s wealth would give in 
case of a breach in the covenants of the deed, and that B. having failed to execute 
such direct conveyance and enter into such covenants, C. was entitled to disaffirm 
the contract and recover the amount paid by him.— Bell v. Kennedy, Sup. Ct. 
Pa., Week. N. C., June 21, 1883. 


Wit1s.— Of real and personal property — Subject tocertaia provisions.— A devise to 
M. of an undivided portion of testator’s estate, consisting of both real and personal 
property, followed by a direction that the executors, as trustees, should take charge 
of said share, collect the proceeds and pay the same over to M., the principal, how- 
ever, not to be impaired, and the said share not to be liable for any indebtedness 
of M., will not create a trust in the real property so devised.— Willard v. Davis, 

_ Sup. Ct. Pa., Pittsb. L. J., May 80, 1883. 


—— Of woman — Subsequent marriage.— The marriage of a woman does not revoke 
her will executed before such marriage.— Webb v. Jones, Rep., April 25, 1888. 
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— Power of sale— Exercise of by administrator.— Where a power of sale is given 
to executors for the purpose of paying debts and legacies, or either, and especial] 
where there is an equitable conversion of land into money for the purpose of suc 
payment and for distribution, and the power of sale is imperative and does not 
grow out of a personal discretion confided to the individual, such power belongs 
to the office of executor, and, under the statute, passes to and may be exercised 
by the administrator with the will annexed.—Onderdonk v. Ackerman, 
Ct. App. N. Y., Daily Reg., June 21, 1883. 


— Devise to testator’s sonand his wife for life— Rule in Shelly's Case.— A de- 
vise to testator’s son and son’s wife for life, with ‘remainder in fee simple to his 
heirs at law in case he should have issue, but in case he should die without issue, 
then the said tract of land to revert to the heirs at law of my three daughters, A., 
B. and C., in fee simple,” gives only a joint life estate to the son and his wife. The 
fuilure of issue meant is not an indefinite failure of issue, and the rule in Shelly’s 
Case does not apply. As soon as the son hasa child, the remainder in fee vests in 
that child, opening to let in afterborn children. When once vested in such 
— the fee is absolute. —Thompson v. Ward, Sup. Ct. Pa., Leg. Int., June 
15, 1883. 


— A direction in a will that all testator’s estate, real and personal, be appraised 
and sold as soon as it can be done with advantage, and that all the money arising 
trom the sale of real estate be equally divided among my children, share and share 
alike, works a conyersion of the real estate which took effect at the death of the 
testator. Anda —— that any of bis sons might, at his option, take the farm 
at appraisement, did not change the effect of the direction to sell. — Pyle’s Appeal, 
Sup. Ct. Pa., Leg. Int., June 15, 1883. 


— Devise to “descend” to children of life tenant.— Testatrix devised and be- 
queathed the rest and residue of her estate to A. for life, then to B., “*to descend to 
his female children and grandchildren and to their heirs forever.” Held, that the 
word ‘descend’? was not a word of limitation, and that a granddaughter of B. 
could not take during the life of her mother.— Holstead v. Hall, Ct. App. Md., 
Rep., June 20, 1883; Ch. Leg. N., June 9, 1888. 


— Construction of.— Whenever it is the clear intention of the testator*that the 
devisee sball have an absolute property in the real estate devised, a limitation 
over is void, because it is inconsistent with the absolute property ~~ e in the 
first devisee. — Spears v. Ligon, Sup. Ct. Texas, Texas L. Rev., May 15, 1883. 


— Sound mind and Sapetingeneneny — Definition of. — A man of sound mind and 


disposing memory is one who has a full and intelligent knowledge of the acthe is 
enguged in, a full knowledge of the ~ he possesses, an intelligent perception 
ont understanding of the disposition he desires to make of it, and of the persons 
and objects he desires shall be the recipients of his bounty. It is not necess 
that he collect all these in one review. If he understands in detail all that heis 
about, and chooses with understanding and reason between one disposition and 
another, it is sufficient for the making of a will. — Wilson v. Mitchell, Sup. Ct. 
Pa., Leg. Int., May 4, 1883; Pittsb. L. J., May 30, 1883. 


BI-MONTHLY LIST OF VALUABLE ARTICLES IN THE 
LAW PERIODICALS. 


EquiraBLe Can. L. T., May, 1883. 

Exrra-TERRITORIAL JURISDICTION OF RecetvERS.— Am. L. Reg., May, 1883. 
Dowatio Mortis Causa.— Cent. L. J., June 22, 1883. 

Survivat or Acrions.— Am. L. Reg., June, 1883. 


